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ITAPJTAMEHTCKUWE 1 NTHINBU/IYAJIBHBIE
AEIIYTATCKUE 3AITPOCBI B CUCTEME
NHCTUTYTOB (®OPM) ITAPJIAMEHTCKOI'O KOHTPOJIA

¢

PARLIAMENTARY AND INDIVIDUAL DEPUTY REQUESTS
IN THE SYSTEM OF INSTITUTIONS (FORMS)
OF PARLIAMENTARY CONTROL

AHHOTAIM. B craTbe faH aHaIM3 UCTOPUM CTa-
HOBJICHMA KOHCTUTYL[MOHHO-IIPABOBBIX OCHOB IIapJa-
MEHTCKUX U VIHIVBUAYAIbHBIX IIyTaTCKUX 3aIPOCOB U
BOIIPOCOB IIapJIaMEHTapeB, BBLABIAIOTCS clielnpyiecKue
IIpU3HAKY KaXJ0M U3 9TUX POpM; 0O0CHOBBIBAETCA aB-
TOPCKOe BJJEHME KOHLENMINY KOHCTUTYLMOHHO-IIPaBO-
BOTO pery/IMpOoBaHA TapTaMeHTCKVX Y MTHAVBJAYaIbHBIX
HeIyTaTCKUX 3alIPOCOB M BOIIPOCOB IIap/IaMeHTapyeB Kak
MHCTUTYTOB ((popM) Iap/IaMeHTCKOIO KOHTPOJIL; 000CHO-
BaHO 3Ha4yeHVe MapTUITHOTO M T066UCTCKOro GpakTopoB B
¢dbopMMpOBaHMM CHUCTEMBI IApJIAMEHTCKOIO KOHTPOJSA U
3¢ ¢dexTNBHOrO (HYHKIVOHMPOBAHNMM ITOM CUCTEMBL 3a-
TparuBaeTcsi BOIPOC O HOBOM KadyecTBe HOPUANYECKON
CIJIBI peIJIaMeHTOB IIaJlaT POCCUIICKOTO Iap/aMeHTa Kak
JICTOYHMKOB IIpaBa B CBA3M C X KOHCTUTYL[MIOHHOJ JIeTN-
tuMaiuen B PO.

KJIIOYEBBIE CJIOBA: mapmaMeHTCKUII KOHTPOJIb;
VH[IVBYYa/IbHBIT ¥ KOJUIEKTVBHBII BYIbI Iap/IaMEHTCKO-
IO 3aIIpOCa; BOIPOCHI HEIIyTAaTOB; «EIIyTAaTCKUIT Jac»; pe-
rmamenTsl locymapcrBennoit [Jymor n Cosera ®epepanum.

© Oscemnan JK. 1., 2023

ABSTRACT. This article analyzes the history of the
formation of the constitutional and legal foundations of
parliamentary and individual deputy requests and questions
of parliamentarians, identifies specific features of each of
these forms; substantiates the author’s vision of the concept
of constitutional and legal regulation of parliamentary and
individual deputy requests and questions of parliamentarians
as institutions (forms) of parliamentary control; substantiates
the importance of party and lobbying factors in the formation
of a system of parliamentary control and the effective
functioning of this system. The question of the new quality
of the legal force of the regulations of the chambers of the
Russian Parliament as sources of law in connection with
their constitutional legitimation in the Russian Federation is
raised.

KEYWORDS: parliamentary control; individual and
collective types of parliamentary inquiry; questions of
deputies; “deputy hour”; regulations of the State Duma and
the Federation Council.
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Hacmoawas cmamps nocesu,aemcs
30-nemuto Koncmumyyuu Poccuiickoii @edepayuu

BegeHne. 2023 rop sBnsetcs rogoM 30-e-

A Koncrturymum Poccmiickoin ®Pepnepa-

UM, M ONHOBPEMEHHO 3TO rop 30-nmetus
DenepanpHoro Cobpanus (nmapmamenra) Poccnii-
ckoit Pepepanyun. CoOrmacHo KIacCUYECKUM Ipef-
CTaB/IEHVAM, IIap/JIaME€HTbl IIp€IHAa3HAYE€HbI [JIA
OCYIL[eCTB/IEHUS IPEXJe BCEr0 JBYX OCHOBHBIX
(YHKUMIT: 3aKOHOTBOpPYECTBA M IAPTaMEHTCKO-
ro KOHTponsd. B cBs3m ¢ atum obpaimaer Ha cebs
BHUMaHIe, 4To B Koncturynum PO co Bpemenn
ee npunsaTus (12 mexkabps 1993 r.) 6ombioe BHM-
MaHMe Ye/lAeTCsl 3aKOHOMIaTe/IbHbIM IIOJTHOMO-
YYAM ¥ 3aKOHOZIaTeNIbHOMY IIPOLieCCy, OJHAKO B
nepBoHavanbHOM pepakuun Koncturyuum Poc-
CUM O KOHTPOJIbHbBIX ITIOJTHOMOYMAX q)enepaano-
ro CobpaHys TOBOPUIOCH 10 MUHUMYMY, YTO B
rofi TPUALLATAIETHETO OIbITAa POCCUIICKOTO IIap-
JTaMEeHTa aKTyaI3upyeT 00Cy>KIeHue BOIIPOCOB O
TOCTVDKEHMAX U TIepCIeKTYBaX KOHCTUTYLMIOHHO-
IIPaBOBOTO PETYIMPOBAHNA, O Pa3BUTUM 3aKOHO-
[aTeNnbCTBa, O KOHTPO/IbHBIX ITIOJTHOMOYMAX CDene-
panbHOro Cob6paHus, IpaKTUKe U IPOLeAypax UX
peanmmsanuu. O6paiasch K BOIPOCY 06 OnTUMu-
3aly Tap/IaMEeHTCKOTO KOHTPOJIA B COBPEMEHHOI
Poccum, cnenyert, oueBUaHO, IPUHATD BO BHUMA-
HIIe TaK)XKe, YTO «B OOJIBIINHCTBE TOCYJApCTB MIUpa
CUMTAETCH, YTO MAPIAAMEHTCKII KOHTPO/Ib 3a MC-
IIOJTHEHMEM 3aKOHOB U JIeAAT€IbHOCTBIO VICIIONTHU-
TE€/IbHON BJIACTYU, HAPAJY C MPeCTaBUTENbCKON U
3aKOHOJIaTe/IbHOI (QYHKUMAMM, COCTABIISIET OJHO
13 OCHOBHbBIX HAIpaBJIeHMI B JI€ATEIbHOCTU 3a-
KOHOZIaTeJIbHOTO opraHa» [3, c¢. 52]. CkazaHHOe
00YC/IOB/IMBAET BBICOKYIO aKTYa/IbHOCTb COOTBET-
CTBYIOLEl TeMbI MCC/IEOBAHMA.

Vicropusa n nepcneKkTnBbl pasBUTHA KOHCTH-
TYIIMOHHO-NIPABOBBIX OCHOB IapIaMEHTCKMX
¥ MHAMBHUAYadbHBIX JEMYTAaTCKUX 3allPOCOB M
BOIIPOCOB IIapIaMeHTapueB Kak ¢opm mapra-
MEHTCKOTO KOHTpOA. B mepBuuHON pepmaknum
Konctutyuun PO 1993 r. ymomMuHammch TOMBKO
TPM KOHCTUTYLUVOHHBIE (DOPMBI ITap/IaMEeHTCKOTO

FOR CITATION:

Ovsepyan, Zh. 1. (2023) Parliamentary and Individual
Deputy Requests in the System of Institutions (Forms)
of Parliamentary Control. Bulletin of the Law Faculty,
SFEDU. 10(4): 9-15 [in Russian]. DOI: 10.18522/2313-
6138-2023-10-4-1.

KoHTponA: ordyeT IIpaBurenpcrBa IocymapcTBeH-
Holt [lyme 06 mcnonmHeHum OIOfpKeTa M Iapiia-
MeHTcKue nonHomouns locypmapcrsennon [Jymbl
Ha BBIpa)KEeHIe HefloBepys, MO0 OTKa3 B JOBEPUM
[IpaButenvctBy PO (m. 1 c1. 114, 1. 3, 4, 6 cT. 117
Koncturyunn PO®). [Tprunna B ipesbIcTOPUM IIPU-
HATUA KoHcTnTynmm 1993 r.: I[Ipesupent Poccun
b. H. Enpuun, npegcrasnasa B 1993 1. KoHLeNnio
npoekta Koncturynum PO, sagsnan, uro Depe-
panbHOoe CobpaHue ABIACTCSA 3aKOHOJATETbHBIM
(IpencTaBUTEIBHBIM) OPTaHOM TOCYAApPCTBEHHON
BJIACTY, HO HE AB/IAETCA KOHTPOJIbHBIM OPraHOM
rocyfiapcTBeHHol BnacT. OfHaKo B CBA3U C NIPU-
HATHEM 8 MasA 1994 1. 3akoHa o craryce 4yneHa Co-
Beta Qepepanuu (B TOT nepuop — genyrara Cose-
ta @egepanum, ¢ 2020 . — ceHaTopa) U ielyTaTa
TocymapctBenHOI JIyMbl 3aKOHOAATENbHO OBIIO
BBEJIEHO IIPAaBO MHJVBUIYA/JIbHOTO [EIyTaTCKO-
ro 3ampoca (omgmHakoBoro s uneHoB n CoseTa
Depepanyy, n TocygapcrBenHoit [lyMbl) 1 IpaBo
nenyrara [ocynapcTBenHoit [JyMbl Ha obparieHue
¢ BompocoM K uneny IIpaBurennctBa Poccuii-
ckoit Pefepanyy Ha 3acefanuy IocyapcTBeHHON
Oymbr (ct. 13, 14 3akona 1994 r.). ®enepanbHblit
3akoH 6bu1 opnucas [pesugentom PO, Bonpexn
€ro >Ke BO3pa)KeHMAM INpoTus npusHaHuA PDepe-
panmpHOro CobpaHNA He TONbKO 3aKOHOJATeNb-
HBIM, HO ¥ KOHTPOJIbHBIM OPTaHOM I'OCyJapCTBEH-
HOJ BJIaCTU.

ITpy sTOM NEpBOHAYANIBHO «B KOHCTPYKLMU
3akoHa oT 8 Mad 1994 r. memyTaTCKmii 3aIpoC, XOTA
[0 ero HAaVMEHOBAHMIO ¥ (POPMYIMPOBAICA KaK
IIOJTHOMOYME OT/IE/IbHOTO JellyTaTa, HO COITIACHO
Ipolefype BHECEHNA JIEMyTaTCKOrO 3ampoca... C
HVIM MOT 00paliaTbCcsi He TOBKO OT/e/IbHBII JleTry-
TaT, HO U TPYIIIA JIellyTaTOB COOTBeTCTBEeHHO Co-
Bera Penepauym mubo TocymapcTBeHHOI JJyMbI
[5, c. 662]. C mpuHsATHEM BTOPOIT pefakuyy (OT
5 wrons 1999 r.) @epepanbHOro 3akoHa ot 8 mas
1994 1. Ne 3-®3 «O craryce cenaropa Poccuiickoit
Qepepanuny u craryce fenyTara JocymapcTBeHHON
Oymbr @enepanpHoro Cobpanus Poccniickoit Pe-
flepaliy» MHAUBY/yaTbHble IOTHOMOYNA T1ap/ia-
MeHTapyeB Ha 00s13aTe/lbHble /IS pearpoBaHus
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obpalieHns K OpraHaM ¥ JO/DKHOCTHBIM JINMIIaM
rOCYIapCTBEHHOI BIACTY OBUIN JOIIOHEHBI IIpa-
BOM 3aIlpoca KaK ITOJIHOMOYMA KaXK/IOM U3 IIajiaT
®epepanpHoro Cobpanus (mapmamenta). Takum
o6pasoM, B 1994 u 1999 rT. B CBsI3M € 3aKOHOZIATENb-
HBIM PEeTyIMPOBaHMEM MHAVBH/YaIbHOTO CTaTyca
napraMeHTapus ObUI BBeJeH M KOJUICKTVBHBIN
Map/IaMEeHTCKIIA 3alpoC Kakpoil u3 nanar epe-
panpHoro CobpaHus, 1 Ipasa 3ampoca 1 BOIPO-
ca KaK VHAVBUJIYaJbHble IOJTHOMOYMSA CTaTyca
napnamenTtapus. B nocnenyromiem, B 2008 r., 6611
npuHAT 3akoH o nompaske K Koncturynum PO
«O xoHTpoOnbHBIX momHoMouMAX locymapcrsen-
Hoit [Tymbr @epepanbaoro Cobpanus (mapnamMmeH-
ta) Poccum», B KOTOpOM IIpefycMOTpeHa ellle OfHa
HoBasg (opMa MapITaMeHTCKOrO KOHTPOJIA: 3aCTy-
IIMBaHNE €XerofHblXx or4yeToB IIpaBmrenbcrBa
P® o pesynbraTax €ro neATeNIbHOCTH, B TOM YMCIIE
11 IIO BOIIPOCaM, ITOCTaBIeHHbIM JocylapcTBeHHOI
Hywmoit (1. «B» c1. 103 Koncturyuum PO B pepak-
nun PemepanbHOoro KOHCTUTYLMOHHOTO 3aKOHa
oT 30.12.2008 Ne 7-@PK3 «O KOHTPO/NIbHBIX IIOJTHO-
Mounax locymapcrBeHHOM [JymMbl B OTHOLIEHUU
[TpaBurenncrBa Poccuiickoit Pepgeparniym»).

B 2020 r. mpuHAT 00BN ITAKeT MONPABOK B
Koncturyunto PO, nunuumposanusbiii [Ipesunen-
toM Poccmiickoit @epepanyu B. B. IlyTunbim, 9To
CO371aJ10 MPEAIIOChUIKM PaiKaTbHOTO M3MEHEHUA
KOHIIENILIMM POCCUIICKOTO IapJIaMeHTCKOro yd-
pexpenns:. B coorsercTBuy ¢ nonpaskamu K KoH-
ctutynuu PO, BHecennpiMu PenepanbHbiM KoH-
CTUTYLIIOHHBIM 3aKOHOM OT 14.03.2020 Ne 1-OK3
«O cOBepUIEHCTBOBAHUN PETYIMPOBaHNA OTHENb-
HBIX BOIIPOCOB OPraHM3auyy ¥ PYHKIMOHNPOBA-
HUS IyOMMYHON BracTi», (GopMmynupoBka cT. 94
Koncturynun o tom, uro «DepepanpHoe Cobpa-
Hue (mapnamenT) Poccuiickoit @epepanuym sBsi-
€TCs IPeJCTaBUTENbHBIM U 3aKOHOJATEIbHBIM Op-
raHoM Poccuiickoit Denepanun», BriepBble ObTa
IOIOJTHEeHa HOBOI cTaThell — 103!, rae mpoBo3ria-
meHo, 4to «CoseT Pemepaunn u IocymapcTBeH-
HasA Jlyma BIpaBe OCYIIECTBIATD IapAaMeHTCKUI
KoHTponb». IIpu stom mpamo B KoncTuTynum
BIIEpBBIe 3aKpeIUIeHa OffHa 13 (OpM Iap/lIaMeHT-
CKOT'O KOHTPOJIf, a UMEHHO ITAP/IAMEHTCKIE 3aIIPO-
Cbl PYKOBOJUTEIAM TOCY[JapCTBEHHBIX OPTaHOB U
OpPraHOB MECTHOTO CaMOYIPABJIE€HMA IO BOIPO-
caM, BXOJAIIVMM B KOMIIETEHIIVIIO 3TUX OPraHOB U
HO/DKHOCTHBIX /ull. Kpome Toro, B Koncturynun
BIlepBble chopMynnpoBaHa OnaHKeTHast (OTCBI-
JIOYHbIE) HOPMA O TOM, YTO «IIOPATOK OCYILeCT-

BJIEHM S ITAP/IAMEHTCKOTO KOHTPOJIA OIIpefieiAeTCs
denepabHBIMM 3aKOHAMY U peIJTaMEHTaMU ITajIaT
®epepanbpHoro Cobpannms» (c1. 103").

3HayeHMe IOC/IefHeNl U3 KOHCTUTYLMOHHBIX
HOBEJUI OYeHb BECOMO: C 3TOTO BpeMeH! (PyHKIMA
MapJaMEeHTCKOTO KOHTPOJIA OIMPAETCSA Ha KOH-
CTUTYLMOHHBIN YPOBEHD ee Npu3HaHu:A. Briepsble
B TeKCT Koncturyunn PO ¢ 2020 r. BBefieHO ITOHA-
TH€ «IIAPTaMEHTCKUII KOHTPOJIb», CTaOMIbHOCTD
3aKOHOJATENbCTBA 00 9TON QyHKIUM obecredn-
BaeTCA MPAMBIM YIIOMUHaHMeEM B TeKcTe KoHcTu-
Tyuun o popmax (MCTOYHMKAX) ITPaBa, KOTOPBIMU
PeryIMpYIOTCS OTHOLIEHM, BO3HUKAIOIINE B CBSA-
3M C OCYUIECTB/IEHMEM IapTaMeHTCKOTO KOHTPO-
14, — QefiepanbHBIX 3aKOHAX U perllaMeHTax Ia-
7aT napnamMeHTa. KOHCTUTYIIMOHHOE YIIOMMHAHMe
permamenToB mamar QPegepanpHoro CobpanHnus
P® npupaer uM HOBOE KayeCTBO: MbI OBl OXapak-
TEepU30BaIM pernaMeHThl nanar PegepanbHOro
CobpaHnsi B KauecTBe CBOEOOpPA3HbBIX HPUJIOXKe-
Huii K rmaBe 5 Koncturynum PO «DepepanbHoe
Cobpanne». BBefeHre ymoMnHaHusA O periaMeH-
Tax MajiaT napjaaMeHTa B TeKcT Koncturyuun PO
HpebsAB/IsET HOBble TPeOOBaHMS K BOCIPUATHUIO
IOPUANYECKOI CUIBI 3TUX UCTOYHUKOB IpaBa. Tak,
Pernmament [ocynapctBennoit Jymsr 1998 1. (¢ us-
MEHEHUsAMU U JIONOTHEHUAMI) — HOKYMEHT, bec-
CIIOPHO, BBICOKOT'O Ka4decTBa COflep)KaHusA, HO, Ha
Halll B3IJIAl, HY)KJAETCA B €r0 COBEPLIEHCTBOBA-
HUU B YaCTU IOPUANYECKON T€XHUKM, IOCKOIbKY
KaK MMHMMYM OCHOBHOMY TEKCTYy 3/1€KTPOHHOII
dopmer Pernamenta locymapcTBenHoit [Jymer 1ie-
1ecO0Opa3HO IIpefBapUTh OITIABJIEHME, KOTOpOe
ObI 06ecrieunio 6onble yro6cTBa /I I0/Ib30Ba-
HUS 9TUM OOJIBIINM II0 00'beMY, YacTo IOfiBepra-
€MbIM TOYEYHBbIM M3MEHEHMAM, BaXXHBIM IIpoIiec-
Cya/IbHO-TIPABOBBIM AKTOM.

ITpomomxas fanee aHaau3 IPOLECCOB Pa3BU-
TV KOHCTUTYIIIOHHO ITPaBOBOT'O PEryIMpPOBAHMA
HapJaMeHTCKUX M MHAMBY/YaIbHBIX JIEIyTaTCKIX
(m1b0 ceHaTOPCKMX) 3aIPOCOB KakK GopM peasnu-
3allMM KOHTPOJIbHBIX NTo/THOMOounit PefepaabHOroO
Cobpanns, OTMETUM TaKXe, 4YTO C IPUHATIEM 3a-
KoHa o nomnpaske K Konctutyunun B 2020 I. KOH-
CTUTYLIMOHHOE 3aKpeIlIeHMe MOAy4YMIa M TaKasd
¢dbopMa IapIaMEeHTCKOrO KOHTPOJIA, KaK 3aciy-
muBaHue locymapcrBeHHOM [IyMoOil e€XerogHbIX
ot4eToB llenTpanbHoro banka. 3a Coerom De-
fepaliuy 3TUM >Ke 3aKOHOM Ha KOHCTUTYLVOH-
HOM YPOBHE TaK>Ke 3aKpeIJIEHO IT0OTHOMOYM€e KOH-
TPOJIbHOTO XapaKTepa: 3aC/TyIlBaHMe eXXeTOfIHbIX
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IOK/IanoB [eHepanbHOrO MPOKYpOpa O COCTOAHUNI
3aKOHHOCTM U IIPABOIOP:AJIKA.

Hapsany ¢ pedopmamyu KOHCTUTYLMOHHOTO
ypoBH: B PO cospaH 6a30BbIifT, 001111 IO IpefMe-
Ty perynuposanusa Pepnepanbublii 3aKoH «O map-
JTAMEHTCKOM KOHTpone» oT 07.05.2013 Ne 77-03
VI IIe/IBIN PAJ VHBIX TEKYIIUX 3aKOHOB 00 OTJeNb-
HBIX BYJJaX [Tap/IaMEHTCKOTO KOHTPOJIA (K IIpyMe-
py, @emepanbHblii 3aKoH oT 27.12.2005 N 196-D3
«O mapnaMeHTCKOM paccriefioBanny PenepanbHo-
ro Co6panus Poccuiickoit epeparym»).

B cBsA31 ¢ 06Cy>xIeHMeM BOIIPOCa O COBEPILIEH-
CTBOBaHNUM 3aKOHOJIATeNbCTBA O Iapl1aMeHTCKOM
KOHTpOJIE XOTe/IOCh OBl BBICKa3aTb CIIeAYIOLIye
COOOpakeHMsI, Kacakoliecss KOHIEMIUN U KOH-
KPEeTHBIX IT0/IO’KEHUIT 3aKOHOJATe/IbHOTO Y THOTO
IIPaBOBOTO PETryIMPOBAHNA.

K o6cyxeHnI0 KOHIeNIy KOHCTUTYIVIOH-
HO-IIPAaBOBOTO PeryINpOBaHNA MapIaMeHTCKUX
¥ MHIMBHUAYaAbHBIX JENMYTATCKNX 3allPOCOB M
BOIIPOCOB NaplaMeHTapueB KaK MHCTUTYTOB
(¢popm) mapnameHTCKOrO KOHTPONA. Bo-mepBrIX,
B CBsI3M C T€M, 4TO PoccusA ABnA€TCA rocyapcTBoM
CO cMelIaHHoIT popMOIT IpaBeHNs, ¢ mpeobmaza-
HJeM IIPU3HAKOB IPe3NJEHTCKON pecryOnmkiu, B
BOIIPOCAX 3aKOHOZIATe/IbCTBA U IPAKTUKI HEOOX0-
AVIMO UCXOIUTD U3 KOHCTUTYLIMOHHO IIpefonpese-
JIEHHO} TO3UIIUYM O MOCTIPEe3NJeHTCKOM YpPOBHe
IIap/IaMEHTCKOTO KOHTPOJIA. B cBA3M ¢ oco6eHHO-
CTAMM POCCUIICKOI (POPMBI IIpaBJIeHNS, T/ Ipe-
00/1aflaloT MPU3HAKY IPe3NUJEHTCKON peciyomm-
KM, IapJIAMEHTCKUIT KOHTPO/Ib BO MHOTOM MOJKET
OBITH peann30BaH JMILIb C OIOPOJ Ha BO3MOXKHO-
CTU TPe3UAEHTCKUX IOTHOMOYMIL, IOTHOMOYNIL
IPe3UIEHTCKOrO KOHTPOJIA.

Bo-BTOpBIX, HEOOXOAVIMO YYNTBIBATh OCOOEH-
HOCTY TIap/IaMeHTCKOV popMbl paBeHns B Poc-
cnu, ee IPU3HAKOB, cGOpMYIMpoBaHHBIX B KoH-
crurynyn 1993 r. (¢ nompaskamm 2020 T.); BaXXHO
TaKXXe YYUTBIBATh, YTO (OPMBI KOHTPOJA, OCY-
IIECTB/IAEMOTO IPEeCTABUTENbHBIM YUPEX/IeHN-
eM, IIpy [Iap/IaMeHTCKON (popMe IpaB/IeHN VHBIE,
HeXe/M B YCIOBYAX MTPe3NU/IeHTCKOI POpMBI IIpaB-
nenns. He cmydaitHO B psfie peepanbHBIX 3aKO0-
HOB PO, u npexxpie Bcero B PefiepabHOM 3aKOHE
«O mapnmaMeHTCKOM KoHTpore» (cT. 11), pasmuya-
IOTCA: NpeBapUTENbHBIN, TEKYIUI U IIOCIERY-
IOLMIT BUABI IaplIaMeHTCKOro KoHTposA. Kpome
TOTO, TApJIAMEHTCKMEe TIPOLeAyphbl BbIpAXKeHNA
HefoBepus B Poccum, oTkasa B joBepum He ABNIA-
I0TCSI aHAJIOTOM 3apyOeXKHON NPOLeAypbl MHTEP-

Ne/UIALMY, TaK KaK pellleHye 10 BOIIPOCy OTCTaB-
ku [IpaButenbcrBa PO (okoHUaTenbHOE pelieHne)
oTHOCUTCA K KoMneTenuuu [Ipesugenrta PO.

B-TpeTbyx, B Hay4HOII MUTEpaType obpalaer-
CA BHUMaHMe Ha To, 4To B DefiepaibHOM 3aKOHE O
Iap/IaAMEHTCKOM KOHTPOJIE HET ONIPEENEHNA KO-
4eBOrO A NpeAMeTa PeryMpoBaHUA 3TUM 3a-
KOHOM IIOHATHA «IIapTaMeHTCKNIT KOHTpo/b». [1o
HalleMy MHEHMIO, METOMIO/IOTMA KOHCTPYMPOBa-
HUA COOTBETCTBYIOIIEN AeUHNUIVN JIOJDKHA OT-
pa)kaThb IpPeXJe BCEro KOHCTUTYIVOHHO-IIPaBO-
BYIO IIPUPOJY aHAIM3NPYeMOIl PyHKLMY M CTATYC
®epepanpHoro Cobpanus (mapmamenrta) PO kax
OpraHa rocyfapCTBeHHOI BIacTH, PYHKIVOHUPY-
IOILIETO B CUICTEME pa3/ie/IeHNA BJIACTEl, CAEPXKEK U
MIPOTMBOBECOB 33aKOHOJATE€/IbHOM, MCIIOTHUTE/Ib-
HOVI U cyieOHOT BeTBel BacTu. B Hay4HOIT MuTe-
paType BBICKa3bIBAIOTCS 3aCTY KMBAIOI/€ BHIMA-
HUA TIPeJIOXKeHNs 0 6ojlee IPOKOM BOBJICYEHNN
B IIPOIIeAlyphl IAp/IaMEHTCKOTO KOHTPOJA 00IIe-
CTBEHHOCTH [2, c. 435]. K aTOMY MOXXHO OBIIO GBI
O00aBUTb O TAKOM IIpM3HAKe IAPIaMEHTCKOTO
KOHTPOJIA, KaK €ro OCYIIeCTB/IEHME B CUCTeMax
B3aumopeiictBuss Depmepanmproro Cobpanus ¢
MHBIMU (GOpPMaMM TOCYAAPCTBEHHOTO KOHTPOJIS —
KOHTPOJIA, ocyuiecTBiasseMoro IIpesugentom PO n
BBICIIVIMM CyeOHBIMYU MHCTAaHIAMY Poccum.

B-ueTBepThIX, B 3aKOHOAaTENIbCTBE Poccuiickon
depepanny, Ha Hall B3IJIAJ], HECKOIBKO pa3MbITa
TpaHb MEXJY TaKuMy GopMaMM MapIaMeHTCKOTO
KOHTpPOJ/I, KaK Map/JIaMeHTCKMI 3alpoc U Jiemy-
TaTckuit 3amnpoc. Tak, B @3 «O maprmamMeHTCKOM
KOHTpPOJIe» MX XapaKTePUCTMKM YKas3aHbl B 00-
mieit cT. 8 «IlapmaMenTCKuit 3a1IpoOC, eIy TaTCKUI
3anpoc». A B NPUHATOM B Oojiee paHHME CPOKMU
(1994 1.) @3 o craryce wneHa Cosera Degepanyn
(c 2020 . - ceHaropa) u memyTara locymapcTBeH-
HOJI JIlyMbl OHM yKa3aHbI B Pa3HbIX CTaTbAX 3TO-
rO 3aKOHA, ¥ KaXJas U3 NPOLeNyp MMeET CBOU
0COOEHHOCTY CPOKOB, KPyra afjpecaToB 3aIpoca,
CPOKOB OTBeTa Ha 3aIpoc, GOpMbI OTBETA Ha CO-
OTBETCTBYOIIMII 3anpoc. COOTHOIIEHNE TIOHATUI
«IIap/IaMeHTCKIe 3alpoc» U «3aIpoc ceHaTopa U
JlerlyTaTa» peryinpyercsa B 3aKOHe O CTaTyce CeHa-
topa Poccmiickon @epepanum 1 craTyce JenyTara
TocymapctBennoit [Tympr @enepanbroro Cobpa-
Hus Poccniickoit @epepanyu (1. 13, 14), a Takxe
B @3 «O naprmaMeHTCKOM KOHTpose» (CT. 5).

9t #Be (HOPMBI HMAPITAMEHTCKOTO KOHTPOJIA
UIMEIOT KaK COBIIAJaioNIye, obIue, TaK U pasyn-
qaroumyecs NpusHaku. [JomycTum, BO MHOTOM CO-
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BIIa/IaeT KPYT CyOBEKTOB, KOTOPBHIM MOXKET OBITh
a/IpecoBaH M NapJIaMEHTCKUII 3alpoc, ¥ 3alpoc
cenatopa P® u genyrara [ocymapcrsennon Jlymbl
(nx mepeuenbp cpopmympoaH B P3 o crary-
ce MapjaMeHTapyeB), HO 3a OfHVM VICKITIOYEHM-
eM: MapIaMEHTCKIII 3alpoC, MOMMMO BC€X MHBIX
CyO'beKTOB, MOXeT ObITh afgpecoBaH Taxxe [Ipen-
cegarento CuerHoit nanarel Poccuiickoit @enepa-
LU, a VHAWBUAYAJIbHBIN 3allpOC CEHATOpa WU
JeryTaTa K 3TOMY NO/DKHOCTHOMY /MLy HeE JO-
nyckaeTcA. PasnmuaroTca Cpokm pearmpoBaHMA
Ha ITap/IaMeHTCKMIT 3aIpocC (KaK 3alpoc MajIaThl):
He I03JHee 4eM 4depe3 15 fHei co [HA MOomyde-
HJSI TIAp/IAMEHTCKOTO 3aIpoca OpPTraHOM (HOJDK-
HOCTHBIM JINI[OM), KOTOPOMY OH HampasjieH. [Ipu
3TOM MMEIOTCS JIBE OT/INYNUTE/IbHBIE 0COOEHHOCTH
Ipolefyp NapIaMeHTCKUX (COOTBETCTBYIOLEN
nanarsl OenepansHoro Cobpanns) M MHAUBULY-
aJIbHBIX (CEHAaTOpPOB U [ENyTaToOB) 3anpocoB. OT-
BeT Ha ITap/IaMEHTCKUII 3aIIpOoC MOXKeT OBITh JaH
B YCTHOI OpMe Ha 3aceJaHNI COOTBETCTBYIOIII
najatel 00 B NMMCbMEHHOI (opMe, IpK 3TOM
MJ/CbMEHHBINI OTBET Ha IIAPIAaMEHTCKUI 3aIlpocC
OIJIalIaeTCsA TNPENCefaTeIbCTBYIOMMM Ha 3acefia-
HIUM COOTBETCTByMUIel manaTel PefgepanbHOTrO
Cobpanusa. Yro ke KacaeTcsA 3alpoca CeHaTopa
WIN JIeyTaTCKOrO 3ampoca (MHAMBUAYAIbHBIN
3arpocC MmapjaaMeHTapusi), TO OTBET JIOJDKEH OBITh
[laH B NVICbMEHHON opMe He IO3JHEe YeM depes
30 mHel co IHA ero NOIy4YeHNs VIV B MHOM, COIIa-
COBaHHBII C MTHUIMATOPOM 3aIlpoca CPOK.

ITo HameMy MHEHMIO, aKTyaJTbHO Ha 3aKOHO-
[laTe/IbHOM YPOBHe 00Jiee MOTHO OIpefennTbCs 1
C BOIIPOCOM O CyO'BEKTMBHO-IIPaBOBON M IOMMN-
TUKO-TIPaBOBON (IIyO/IMYHO-IIPaBOBOIL) HpUpOJe
VIHIVIBAJIya/IbHOTO 3anpoca napnamenTapus B [o-
CyfapcTBeHHOI [lyme: ABIAETCA M OH CIIOCOO0OM
peamm3anuy CyOBEKTMBHOTO YCMOTPEHMUA IIap-
JTaMeHTapys 160 NMPefCTaBUTeIbCTBOM VHUIV-
aTMBBI MAPTUITHON (paKLuy; a IPUMEHUTETHBHO
K nonHomounsasM Cosera QDepmepanym: ABIAETCA
M 3aIIPOC CIHOCOOOM peanmsanuy Iy6mrdHoOro
UHTepeca CybbekTa Qemepanyy, KOTOPbI Ipen-
CTaBJIsIeT CeHATop, MO0 ero CyObeKTUBHOIO YC-
MoTpeHuA. IIpuMeHMTENBPHO K [JEeNyTaTCKOMY
VHOVBULYAaIbHOMY 3alpoCy 3TO IIPEAIoaraeT
06Cy>kieHVIe O BO3MOYXHOM BHECEHMI B 3aKOHO/A-
TE€/IbCTBO, B TOM 4Mcie B 3aKOH «O IOMMTUYIeCKIX
napTuax» u Permament locymapcrBenHoi [lymbl,
VI3MEHEHWI, CBA3AHHBIX C IIPOLEYpOil BHECEHNA
JEMyTaTOM MHIVBIJya/IbHOTO 3aIIpoca.

B-nATBHIX, IpeAcTaBIsAeTCs, YTO HET HOCTAaTOY-
HO YeTKOTO I0PUAYECKOT0 3aKpeIIeHN ITOHATIA
Tako’l QOpMBI IApIaMEHTCKOrO KOHTPOJIS, Kak
«BOIIPOC MapyamMeHTapusi». EcTb, mpaBpa, ux npu-
Bs3Ka K IPOLeype «IPaBUTEIbCTBEHHBIN Yac».
OpnHaKo MOXKHO OBITTO OB OOCYAUTH BHECEHME U3-
MeHeHUi1 (JOIO/MHEHNII) B 3aKOHOLATE/IbCTBO, C
TeM YTOOBI BBECTV J MHBIE XapaKTePUCTUKI STOM
($hOpMBI, JOIYCTNM, yKa3aTb: UMEIOT /I BOIPOCHI
1eTb MOTy4eHys NHPopManyy, mM60 KOMMEHTa-
pus, mmbo xputuky IIpaBuTENbCTBA, VHBIX Op-
TaHOB CHUCTEMbl TOCYapCTBEHHOIO YIIpaB/IeHUA.
BosHMKaeT Takyke BOIIPOC: JO/DKHA JIN 3Ta Mpolle-
nypa uieHTUGUIMpPOBaThC ¢ 00eMMM HajaTaMu
®epepanbHoro Cobpanus nmmbo tonbko ¢ locy-
fapcTBeHHo Jlymoir?

[IpencraBifeT MHTEpeC aHAMN3 TAKOil (GOPMBI
MapJaMEeHTCKOTO KOHTPOJIA, KaK BOIIPOCHI Jie-
IYTaTOB B 3apyOeXHBIX CTPaHaX, HAHHBINM IPO-
deccopom B. E. UnpknHBIM B €ro MCcCaefoBaHNUM,
HOCBAILIIEHHOM KOHTPOJIBHOM BJIaCTM B CUCTEMe
TOCYIapCTBEHHOr0 ynpapjaeHns. Tak, oH oTMeya-
eT IPM3HAKM Iap/IaMeHTCKOM IIPOLeAyphl Jery-
TaTCKMX BOIIPOCOB B BenmmkoOpuTaHum: BOIPOCH
3a/]al0TCA Ha IJICHAPHBIX 3aceaHMAX MaJIaThl Map-
JIaMeHTa B paMKaX TaK Ha3bIBaeMOTO «Jaca BOIIPO-
COB»; OOpallleHbl K IIPaBUTEIbCTBY, MIHUCTPAM;
«ITIOfJAI0TCS B MMCbMEHHOI OopMe 3apaHee I OIIa-
MIAIOTCA Ha 3acefaHyAX nanar. OHM He HOJDKHBI
VIMeTb JIMYHOTO XapaKTepa, COflep)XaTb OOBJHe-
HUJl U KacaloTcsa TOmbKo (aktoB. OOCyxpueHMe
BOIIPOCA He NPEeNyCMOTPEHO, XOTA B HEKOTOPBIX
cTpaHax (Hampumep, B lepmaHum), memyrar, 3a-
[aBIINMIT BOIPOC, MOXKET BBICTYINUTb C KOMMEH-
tapueM (He 607ee 5 MUHYT). MUHKCTp BIIpaBe He
OTBEYaTb Ha HEKOTOPbIe BOIPOCHI 10 MPUUINHAM
COXpaHEeHMs TOCYAAPCTBEHHOI TaiHBI, OOIBIION
CTOMMOCTM 3aTPaT A/ IOATOTOBKM OTBETa U Jp.
Yucno BOIpPOCOB MOXKET ObITh OTPaHMYeHO (B He-
KOTOPBIX CTPaHaX JiellyTaT MOXeT 33/jaTh He Oostee
JIByX BOIIPOCOB B Heflenio)» [6, ¢. 203-204].

B-mecTnix, ¢ peBpasns 2015 r. moCTaHOBIEHNEM
TocynapctBennoi [dymbr B Permament Iocymap-
cTBeHHOI [lymbl BBeneHa rnaBa 16.1. «Ocymect-
BneHmne JocypmapcTBeHHol JlymMoli IapiaaMeHT-
CKOTO KOHTpOJA NpU W3JAHUM HOPMATMBHBIX
IIPAaBOBBIX AKTOB, pa3paboOTKa U NPUHATUE KOTO-
PBIX IIpeLyCMOTPeHbI (efieparTbHBIMI 3aKOHAMI.
31ech aKTyajieH IIOUCK B3aMMOJIeJICTBIA 3aKOHOT-
BOPYECTBA, CBA3aHHOTO C COBEpIIEHCTBOBAaHNEM
IIapJIAMEHTCKOTO KOHTPOJIA, C CYyAeOHbIM HOPMO-
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KOHTPOJIEM, a TaKXe C KOHTPOJ/IeM, OCYIIeCTBIIA-
€MbIM MMHUCTEPCTBOM IOCTULIMM. AKTYaJbHO
HaBeJleHle MOCTOB MeX/ly Iap/l1aMeHTCKMM HOp-
MOKOHTpPOJIEM ¥ KOHCTUTYLMOHHBIM HOPMOKOH-
TponeM Kak ¢pyHkiueit Koncruryunonnoro Cyna
VI CyAaMy 0011eit FOPUCANKLINY, OCYILeCTBIIAIONIN-
MU HOPMOKOHTPOJIb B TIpoljecce afMIHUCTPATUB-
HOTO CYJ0ITpOM3BOJICTBA.

B-cenpMbIX, B HAy4HOI! /IMTepaType BbICKA3bl-
BaeTCsA MHEHMe O IIPoOeTbHOCTI 3aKOHa O Mapa-
MEHTCKOM KOHTpOJIe, IpefiaraeTcsa npuHATbh O3
«O6 0CcHOBaX MapIaAMEHTCKOTO KOHTPOJIA 3aKOHO-
JaTeNbHBIX (IIPEACTaBUTE/NIbHBIX) OPTaHOB TOCY-
JapCTBEHHOII BnacTu cyobekToB Poccuiickoit Pe-
mepanun». APTyMeHTUPYETCS 3TO IpeljIoXKeHMe
TeM, YTO «JJAHHbIE OPTaHbI ABJIAIOTCA PerMoHab-
HOW mpoekiyeil defepambHOrO IMapaaMeHTa Cco
BCeMI MPUCYLIVIMY €My BOKHENIIMM QYHKIA-
MU, B TOM 4MC/Ie ¥ KOHTPOJIbHOI, KOTOPYIO peann-
3yIOT Yepe3 MHOTOYMC/IEHHbIE KOHTPOJIbHbIE MO
HOMOUYM B OTHOLLIEHNY OPTaHOB MCIIOTHUTEIbHOI
Br1acTu cyobekToB PD» [2, c. 434]. [Ipemnoxenne
006 otzenbHOM (befiepaIbHOM 3aKOHE O PeTMOHaIb-
HOM YpOBHE IIapJIaMEeHTCKOTO KOHTPOJIA UHTepec-
HO, HO, BO3MOXXHO, ObIIO OBl LieecooOpasHo Ha-
9aTh C BHECEHM NONPaBOK B DeflepabHbIN 3aKOH
ot 21.12.2021 Ne 414-®3 «O6 061mMx MpUHIUIIAX
opraHusanuy myonMMIHoN BIacTu cyobekToB Poc-
cuiickont Pegepanum».

OcHoBHBIE BBIBOIBI. [logBOgsa MTOrM HaIllero
UCCTIEIOBAHNsA, BBIPA3VMM COITIACUe C aBTOPAMU,
KOTOpbI€ CYNTAOT, YTO IAaPAMEHTCKIIT KOHTPO/Ib
ABJISIETCSL OfHVM U3 Ba)KHBIX 9JIEeMEHTOB B O0e-
crie4eHNy cOANTaHCHPOBAHHOTO (PYHKI[MOHNPOBA-
HIS 3aKOHOJATeIbHON U MCIIOTHNTE/IbHO BeTBe
BlIacTy [4], BaxHO! (OpMOI IPOTUBORENCTBIA
Koppynuuu [7]. Bmecte ¢ TeM K 9TUM IO3UIAM
[06aBUM, YTO BO3MOXKHOCTM IIap/IAMEHTCKOTO
KOHTPOJIAA 3aBUCAT OT COCTOSAHMSA IIPOLECCyasb-
HOTO CTaTyca MapTUIHBIX (ppakumit M BIVSAHUA
¢dakropa 1066M3Ma, KOTOpbIe, KOHEYHO, IIPUCYT-
CTBYIOT He TOJIbKO B IIpollecce IapaaMeHTCKOro
3aKOHOTBOPYECTBA, HO U B IIpoljecce MapaaMeHT-
ckoro KoHTpondA. IloaToMy crenyer mopmep>karh
npodeccopa C. A. ABakbsiHa B BOIIpoce O 0O/Ib-
IOV 3HAYMMOCTY MAPTUITHOTO (pakTOpa ms pas-
BUTHUA 9P PEKTUBHOTO NapIaMeHTCKOrO KOHTPOJIS
[1, c. 389-397]. [TapTuitHblit paKTOp MOXKET HECTH
B cebe IPOTMBOIIO/NIOXKHBIE HAYaja, CTUMYIUPO-
BaTb pas3/M4YHble TEHAEHIUN — B 3aBUCUMOCTHI OT
TOTO, KaK PerylIMpylTCs CTAaTyCbhl HMapTHii, map-

TUIHBIX Qpakiuil B IaplaMeHTax. B aToM oTHO-
IIeHUV TIPEACTAB/IACTCS, YTO AKTYabHO 00CYX-
[ieHJEe BOIIPOCOB O Pa3BUTUM BHYTPUIIAPTUITHON
IEMOKpaTuy, O BHECEHNM COOTBETCTBYIOLINX HOPM
B DeqepanbHbIl 3aKOH O MOMUTUYECKUX IAPTUAX,
BEPHYTbCS K 00CY>K/IeHMIO BOIIPOCOB O KOHLSTIIVIN
¥ IIPAaBOBOM peryIMpOBaHNM 1000u3Ma.
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ITPOBJIEMA IIEHHOCTHOI'O ITIOAXO/IA B ITPABE
N AKCHNOJIOI'A ITPABOIIOHMMAHUNA

THE PROBLEM OF THE VALUE APPROACH IN LAW
AND THE AXTIOLOGY OF LEGAL UNDERSTANDING

AHHOTALIVA. IlpaBo, mpenctaBisis coboit peanb-
HO CYILIECTBYIOIIMII COLMAIbHO-KYIbTYPHBII (peHOMeH,
OIIOCPeNYIOIUIT B3aMMOCBA3b TOCYjapCTBa, 00lIecTsa 1
JIMYHOCTY, He MIMeeT U, BUAUMO, B 0603puMoM Oyayliem
He OyIeT UMeTb e[[THOTO HAYYHOTO OIIpefielieHNs, arpern-
pyoliero B cebe OCHOBHBIE YePTHI, MPUCYIINE TAHHOMY
ABJIEHNI0. DTO 0OYCIOBIEHO TeM, YTO MCC/IeI0BaHNe TPaBa
He CBOOOJIHO OT CYyO'beKTUBI3MA UCCTIEOBATENLs, MeIolIle-
TO CBOII B3IJIAJ] Ha LIeHHOCTH, OIIpefie/IAolIne IpeicTaBIe-
HIA O JO/DKHOI KapTUHe MYpa Y HAIIPABIeHNAX Pa3BUTHA
obiiecTBa 1 rocygapcTsa. 1[eHHOCTHDIN MOAXOf, HPUCY-
M BCeM IyMaHUTapHBIM OTPAc/IAM 3HAHMI Y UTPaIOILuIi
K/TI0YeBYI0 POJIb B PACKPBITUM CYIIHOCTM IIpaBa, HEOTHe-
JIMM OT COMHEHUII B JOCTOBEPHOCTH, PALIVIOHATBHOCTH U
YHUBEPCATIbHOCTY IPAaBOBOTO 3HAHMUA, MPETeHAYIOLIEro
Ha Hay4HOCTb. IIpMHATHE apagUIMbl, IOC/IefOBaTe/IbHA
PalMOHAIbHOCTD, COOTBETCTBIE YCTOABIIMMCA IIPABUIAM
JIOTVIKM MOYKHO IIO7IaraTh He TOJIbKO CBOJICTBAMI HAY4HOTO
MBIILUIEHN A, HO ¥ IPM3HAKAMU HAYYHOCTY CAaMOTO I0PU/IH-
Jeckoro 3HaHuA. IIpaBo, Kak 1 TyMaHUTApUCTHKA B LIe/IOM,
Hen30eXXKHO CBA3aHO C OIIEHOYHOCTDBIO BBIBOJIOB MCCIIEO-
BaTesIA, KOTOPbII He MOYKET OCTaBaTbCA HENTPalbHBIM
97IEMEHTOM IIpolLiecca IIO3HAHMsA OOILIecTBa M UeNOBeKa,
OIHAKO LIeHHOCTHBIII IIOAXOJ B IIpaBe He TONbKO AB/IAET-
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ABSTRACT. Law, representing a really existing socio-
cultural phenomenon mediating the relationship between
the state, society and the individual, does not have and,
apparently, in the foreseeable future will not have a single
scientific definition aggregating the main features inherent
in this phenomenon. This is due to the fact that the study
of law is not free from the subjectivism of the researcher,
who has his own view of the values that determine the ideas
about the proper picture of the world and the directions of
development of society and the state. The value approach
inherent in all humanitarian branches of knowledge
and playing a key role in revealing the essence of law is
inseparable from doubts about the reliability, rationality and
universality of legal knowledge claiming to be scientific. The
adoption of a paradigm, consistent rationality, compliance
with the established rules of logic can be considered not
only the properties of scientific thinking, but also the signs
of the scientific nature of legal knowledge itself. Law, as
well as humanitarianism in general, is inevitably connected
with the evaluation of the researcher’s conclusions, which
cannot remain a neutral element of the process of cognition
of society and man, however, the value approach in law is
not only scientific, but also increases the responsibility of the
scientist for the application of certain research methods and
the reliability of its results.
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€Sl HAyYHBIM, HO U IIOBBIIIAET OTBETCTBEHHOCTD YIEHOTO 3a
MIpYIMEeHeHNe TeX VIV VHBIX METOMIOB MCCIENOBAHMVA 1 JO-
CTOBEPHOCTD €T0 Pe3y/IbTaToB.

KJIIOYEBBIE CJIOBA: mpaBo; mpaBOIIOHMMAaHIE; Me-
TOOJIOTUSA; OHTOJIOTIA; AKCHOIOTYS]; IPABOBbIE TOKTPVHBI,
IIeHHOCTHBIN MOIXO/I.
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egenne. Hanbomnee o61iue TeopeTnyeckie
KOHCTPYKI[UY, VICHO/Ib3YIOIVecs: B IIPaBo-
BBIX HAayKaX U HEPeNKO MaMeTparbHO
IPOTMBOpeYaIye APYT APYTY, 3aCTAB/IAIOT yde-
HBIX OOpamarbcs K npobyieMe KpuUTepueB Hayd-
HocTi. VccnemoBaremn B cdepe IyMaHMTapHBIX
AUCUUIUINH 0OOCHOBAHHO CTaBAT BOIIPOC O TOM,
II03HaBaeMa IVl HAyYHbIMI METOJAMU COIIMATbHO-
IIpaBOBas PeajlbHOCTb, BKIIOYAIOIIAs VMPPaLMO-
HaJIbHOE HA4yajio, CBOJICTBEHHOE Ye/IOBEYECKOMY
MmbpinpieHnio [2]. [Tpobnema Hay4HOCTV IJeHHOCT-
HOTO IIOAXOfila B IIpaBe ABJIAETCSA aAKTYya/lbHOI,
IIOCKO/IBKY OTpPa)KeHMe B HayKe [MajeKTIYecKoil
B3aJIMOCBSI3M IIPaBa U TOCYlapCTBa, obecnednBa-
IOILIEl1 9BOIOLIMOHHBIN IIPOTPeCcC COLMyMa, HEOT-
JIe/IVIMO OT IIpefiCTaB/IeHNIT MHMBI/A 1 001IIecTBa
O LMBIIN3ALMOHHBIX IJeHHOCTAX. VIHAMBUAYaIb-
Hble MVPOBO33pEeHYECKIe YCTAHOBKI, CIIMBAsICh B
CBOEM MHO)XeCTBE B €f[VHBII B3IJIAJ, Ha JIEVICTBU-
TE/IbHOCTD, B YCTOABIIYIOCS TEOPUIO, TIOPOXKAAIOT
Hay4Hble ITapaiIMbl, KOTOpPble He MOTYT M3Me-
HUTb MUP, OFHAKO M3MEHSIOT KapTUHY Mupa [5].
[ToBOmOM ISl HACTOAIIETO MCC/IENOBAHMA SAB-
NsieTCsl HeOOXOMMOCTD paspelieHus: Ipo6aeMbl
IIO/IHOTHI U1 JJOCTOBEPHOCTM LIEHHOCTHOTO IIOfIXO-
fia B IOPUAVYECKMX HayKaX. MBI CTaBUM Iepef Co-
0011 3a/jla4y paspelleHNs COMHEHUI B HAyYHOCTH
[IAHHOTO IOJXOJa KaK JCIIONb3YIOIIEro OLeHOY-
Hble CYXX/IEHM:, BO3MOXXHOCTb KOJIMYeCTBEHHOII
VI Ka4eCTBEHHOJ IIPOBEPKV KOTOPBIX 3aTPYLHM-
tenbHa. Llenbio HacTosMIel PabOTHI ABISAETCS 110-
VICK KpUTEpUEeB HayYHOCTY ¥ HayYHBIX METO/[OB B
cdepe, oTpaxkaroleit 00'beKTUBHBIE IPOL[ECCHI CO-
I/IaJIbHO-TIPABOBOJI PeaIbHOCT B CYO'beKTVBHOM
CO3HaHMIN.
[IpaBoBbIe MapafgUrMbl He CYIIECTBYIOT B OT-
pbIBe OT [IelICTBUTE/IBHOCTH, ONMUCHIBAEMOI BCeM

KEYWORDS: law; legal understanding; methodology;
ontology; axiology; legal doctrines; value approach.
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CIIEKTPOM HayK, BK/II0Yasi eCTeCTBEHHbIE I TOYHbIE
HAayKI1, T/ie HeJITPaIbHOCTDb U 0O BbEKTUBU3M UCCIIe-
JloBaTe/IA CeTOIHS TaK)Ke HepefKO MOABEepraoTcs
coMHeHuto. HabOmogaemass peasbHOCTb 3HAYU-
TE/IbHO 3aBVICUT OT ITO3VUIVM HAOTIOfATeNIs U Me-
TOfja HaOMofieHnA. B mpaBe 9TV MO3UIUY MOXKHO
0003HAYUTD MTOHATIEM «I[EHHOCTV». [lapagurmsl
06071 HAyKV TaK)Ke He AB/IAI0TCA He3aBYICUMbBIMMI
OT JestoBeKa. biraromaps coBpeMeHHbBIM OTKPbITH-
AM B HOBENIIMX HAyKaxX CErofiHs M3BECTHO, YTO
HAy4YHBIl pe3y/IbTaT JI000r0 HabIIoeHNs BCerna
TaK VIV VIHaue CBA3aH C IO3UIVeN HabmofarTes.
Bonee Toro, mo6oe 3HaHME B MMOCTKIACCYECKOM
HAayYHOM MUpe ABJIAETCA He aOCOMIOTHO TOYHBIM,
a BEpPOATHOCTHBIM. Hay4Hasa cTporoctp B Haumm
JHU [OIONHAETCA Cepbe3HbIM YMHOXXEHUEM BJIU-
AIVX Ha pe3yabTaT MCCIefoBaHNA (aKTOpPOB,
B TOM YJC/Ie HEOOBACHVUMBIX C IO3UIMIT palyo-
Ha/IbHOCTYU. Mbl NPUIIN K BBIBOAY O HayYHOCTHU
IIEeHHOCTHOTO IIOfIXOfla B IIpaBe KaK 0co00ro Me-
TOfIa TYMaHUTAPUCTUKM, ONOCPEAYIOIIETO LIVBM-
JIM3aLVOHHBII IIPOrpecc.

IlenHOCTHOE WM3MepeHNe B METOJOTOTUN
OPUANYECKNX HayK. lleHHOCTHBII TOAXOn B
IpaBe TPAJUIVIOHHO SBIAETCS OOBEKTOM KpU-
TUKJ CO CTOPOHBI ITOJABJIAIOIETO OONBIINHCTBA
UICCTIefoBaTeell. Y4eHble-IOpUCThI, a TeM Ooree
IOPUCTBI-TIPAKTUKY, OCTaBAACh B IOAABIAIOLIEM
OOBIIMHCTBE CTOPOHHVKAMMU ITO3UTUBUCTCKON
(HOPMAaTMBMCTCKOI) JOKTPUHBI IIOHMMAaHNUA IIpa-
Ba, OTKA3bIBAIOT OLIEHOYHBIM CY>K[I€HIAM, XapaK-
TEPHBIM JI/Is1 €CTeCTBEHHO-IIPaBOBOJl KOHLIEIIIIVN,
B HaYYHOCTY ¥ OOBEKTMBHOCTIL.

Takoe nomoyxeHue AB/ISETCS CNEACTBIEM OOb-
IIOT0 Pa3HOO0OpasysA IOAXONOB ¥ B3I/IANOB Ha
IIEeHHOCTH, BBIXOAIALINX NAIeKO 3a Ipefie/ibl I0pM-
[VYECKOV HayKMU. [Ipo6nema 1eHHOCTEN MPUHAT-
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JIOXNT TIpex/ie Bcero K obmactu punocodun. Ou-
nocodckoe IMO3HAHME MUPA, OCTABAACh )KVMBBIM I
AVHAMUYHBIM CO BpeMeH aHTUYHBIX MBIC/TUTEIIel
U [I0 HAlIMX JIHEeil, He JaeT MEeXAY TeM eNJHOrO,
IIPM3HAHHOTO B TEOPUU VM IPUMEHAEMOIO B IIpa-
BOIIO/Ib30BAHNUY HOHVIMAHUSA CyLIeCTBa LIEHHOCT-
Horo mupa. PopmupoBaHme IEHHOCTEN sIBIAET-
C MHOTO(AKTOPHBIM M C/IOXHBIM IIPOLIECCOM,
oOHapy>XMBaroLyM cebst Ipu Bei6Ope (3a4acTyro
9K3UCTEHIMANTbHBIM) MHUBU/IOM OIIpe/ieTIeHHO-
IO Y3 BO3MO)XHBIX BapMaHTOB JEVICTBUA M pellle-
Hys. OTHOILIEHME K LIEHHOCTSM — 3TO BCerja BO-
IPOC TOYKM 3peHMsl MHAVBN/A, OCHOBAHHON Ha
CBOJICTBAX €ro MBIIICHN, CAMOCO3HAHNUA U Ca-
MOOTpPaKeHNs, 3aBUCSINX OT VHAVBU/YaIbHOTO
OIIbITa, 00pa3oBaHus, YyBCTB 1 T. II. Pasnmums B
COflep>KaHMM MH/VIBY/Iya/JIbHOTO CO3HAHMSA M MM-
POBO33peHNus 00yC/IOBIMBAIOT OO/IbIIOE KOMuYe-
CTBO COBEPIIEHHO PasHBIX MOAXOJOB K ITOHMMA-
HUIO IIeHHOCTe. AHTMHOMMYHOCTD KaK CBOVICTBO
pasyMa 1 4esioBedeckoro 6nitus [4, c. 327] mosBo-
JIsIeT pacCMaTPUBATh LIEHHOCTY KaK 00 beKTUBHbIE
U KaK CyObeKTMBHBIE, KaK aOCOIIOTHBIE U KaK OT-
HOCHTeJIbHbIE, KaK peajIbHble I KaK Mfiea/IbHbIe.

BmecTe ¢ TeM mosHaHue, B TOM 4NCTIE U Hayd-
HOe, He MOXKeT OCYIIeCTBIAThCA 6e3 JMCI0/Ib30Ba-
HVISI METOJO/IOTMY TIO3HAHMSA, KOTOpask BK/II0YAeT
B cebs 1IEHHOCTHO-Ie/leBO€ HAIlOJIHEHVE I3TOil
[eSATEeNIbHOCTY M HAIlpaBjisAeT IO3HAHVE YYeHOTO.
OHTONIOTNA [EATENBHOTO YeJIOBEYECKOro CYIIe-
CTBOBAHMsI HEIIPEMEHHO COIEPXKUT aKCUOIOTHIO,
KOHCTUTYMPYIOLIYIO MUP LIEHHOCTENl KaK Iiejieil
[esITeNIbHOCTY, MOCTVDKMMBIX 9(pdeKTuBHO Haii-
[IeHHBIMJM HOpPMaMM, COOTBETCTBYIOLIMMU Kak
CYO'beKTUBHBIM LIe/ISIM, TaK ¥ 00'beKTUBHBIM yCIIO-
BUAM ObITUA [3].

I[TpencraBisieTcs, YTO ITTABHBIM KpUTEpUeM Ha-
YYHOCTH ABJIAETCSA BO3MOXXHOCTD ITOTyYeHUA HO-
BOTO JJOCTOBEPHOTO 3HAHWA, HEJOCTYIIHOTO Ye/I0-
BeuecTBY paHee. OHaKoO B caMoii 37107t ¢popmyre
yKe CKPBITO IIPOTMBOpeYle: HOBOE JOCTOBEpHOE
3HaHMe TaK JWIM MHa4Ye OTBEpraeT CTapoe 3HaHMe,
KOTOpO€e Ha OIpefie/IeHHOM JTalle TaKXe CUUTa-
JIOCh IOCTOBEPHBIM, I, B CBOIO O4epefb, B Oyay-
eM caMo OyfieT OIPOBEpTHYTO HOBEWIIVM Ji0-
CTOBEPHBIM 3HAHUEM.

Hogeitine poctwkenuss B cdepe moboro
HAyYHOTO 3HAHNUA OIPOBEPraloT IO3UTHUBU3M
M. Xaiierrepa, CYMTaBIIET0 HAyIHBIM JIMIIb TO,
4TO MOIyCKAaeT OIIpefie/ieHNe B OSKCIIEPUMEHTe,
YTO MOXXHO VICUUCIINTD, B3BECUTD U U3MEPUTD |8,

c. 18]. B cuny HecoBepuIeHCTBa IpoIiecca 4Yeyo-
BEUECKOr0 IIO3HAHMS HayyHasd KapTMHA MMpa B
no6oit n3 HayK Bcerfia otHocurenbHa. OHa npefi-
cTaBnsgeT coboit muib 06061eHHBIT 00pas, 3a-
BEPILEHHBIN, OKOHYATE/IbHbIN BUJ KOTOPOrO He
AB/IAETCA HOCTVOKMMBIM; Ha 3Ty KapTUHY U ee
odopMIeHe YeTOBEK EPEHOCUT LEHTP TKEeCTU
CBOEIT [yXOBHOI >XM3HU, «4TOOBI B Heil 06pecTn
IIOKOJl M YBEPEHHOCTb, KOTOpble OH He MOXKEeT
HAJITU B C/IMLIKOM T€CHOM T'O/IOBOKPY)XUTETbHOM
KpyroBopote coOCTBeHHOI >xusHm» [9; 10]. Ecin
3TO 0OCTOATENBCTBO MPUCYTCTBYET B €CTECTBEH-
HBIX HayKax, TO TeM 0ojiee OHO CIIPaBeINBO M/
TYMaHUTApPHOTO 3HAHMA, OTIMYAIOLIErocs CBOeN
MHOTOMEPHOCTBIO U TOPa3fo OOIbIINM KOIMde-
CTBOM JIeTePMUHAHT reHesuca. Hammune nedop-
MaJIN3yeMbIX CBOVICTB VICC/IEyeMOro O0beKTa He
IIO3BOJISIET CETONHA OTKa3aTh TOM M/ MHO 061a-
CTV 3HAaHMI B HAayYHOCTHU. B 1o/IHOI cTenenu aTo
CIIpaBeJIMBO I B OTHOLIEHNY IIPABOBBIX HayK.

IOpupndeckas rHoceonornsa AuaneKTUYHA Ha-
CTOJIbKO, HAaCKOJIBKO JMajieKTMYHa IIpaBOBasl pe-
anbHOCTb. Kay3asibHbII leTepMMHI3M HAaCTOIbKO
JKe CIIpaBeINB IS IPMMEHEH!Us B IIpaBe, Kak 1
B €CTeCTBEHHBIX HayKaX (MM HecIIpaBeI/IuB, KakK
CBUZIETE/bCTBYIOT TaKle OTKPBITUA B €CTeCTBEH-
HBIX HayKaX, KaK IPUHIUII HeOIpefleIeHHOCTI
Teitsenbepra, ypaBHenue lllpegunrepa, HepaBeH-
cra berma u t.1.) [7]. Otinune npasa (v rymanu-
TAPUCTUKA B LI€IOM) OT €CTEeCTBEHHBIX I TOYHBIX
HayK — B ropaspio 6osee oOLIPHOM MHOXECTBe
HMOJ/IeKAIINX Y4eTy J[eTePMMHAHT, 3aBUCALINX
B TOM 4MC€ ¥ OT MBICIUTENIbHBIX IPOLIECCOB
U ABJIEHUII KaK CHCTEMHOTO CBOJCTBA BBICOKO-
OpraHM30BaHHOI >XuBOJ Marepun. OTpakeHue
00BEKTUBHOTO MUpa B CyOBEKTMBHOM CO3HAHUU
3HAYNUTE/IbHO OC/IOXKHAET YCTAaHOB/IEHNE IIPUYNH-
HO-C/IeJICTBEHHBIX CBs3€ell B IIOBEJeHUN JIofell U
pasBUTUM OOIECTBEHHBIX OTHOIIEHNII, HO He OT-
MeHseT uX. TpygHOCTU ¢ IpeficKa3aHueM pe3y/ib-
Tara, BAMSHUE Ha HEro CyObeKTUBHOro (pakropa
He MUCTU(DUIVPYIOT peaIbHOCTD U He OIIPOBepra-
10T HAyYHOCTb LIEHHOCTHOTO ITOAIXO/]a ¥ TyMaHUTa-
PUCTUKU B LIeJIOM, @ TPeOYIOT IpuMeHeHus Ooree
HIMPOKOTO CIIEKTPA METOMOB MCCIENOBAHNA, YIN-
TBIBAIOIIVX 0COOEHHOCTM YeTI0BEYEeCKON TICUXVUKI
U COLMAJIbHO-IIPaBOBOIO TeHe3Mca.

Hay4yHoCTb mpaBOBOrO, Kak 1 /1000r0 MHOTO
3HAaHMS OIpefeNseTcss KaueCTBOM 0asbl JKCIle-
PVMEHTA/IbHBIX [AHHBIX U TEOPeTUYeCKOil 000-
CHOBAHHOCTBIO C/IEAYIOIIMX M3 HUX IOCTYIATOB.
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FOpuaudeckoe 3HaHMe, MMeIOLee CBOIT IPEAMET U
METO[bI VICC/IETJOBAHNS, OIMPAIolieecs] Ha JIOTHKY,
THIofiBepraroliee aHaN3y COLMaNIbHbIe CBA3U MEX-
Iy MIOABMU U MX cooObIiecTBaMiu, He 060co61eHO
OT 4YeJI0BeKa; OHO OIIOCPEyeTCs XOIOM UCTOpUYe-
CKOTO pa3BUTV ¥ TYMaHUTAPHOTO TeHe3Vca YeIo-
BeYeCKOJI MBICTINL. VICCIenyst OKpY>Kalollyio peab-
HOCTb B OIIpefleieHHON cdepe, IpaBO KaK Hayka
BIIO/IHE CIIPABE/IMBO MCIIONIb3YeT LEHHOCTYU KaK
KOOpAMHATHOE 1071e [/ GOPMYIMPOBAHNUS CBOUX
3aKOHOB.

MeTtoponorus  IOpUAMYECKMX HAayK Ipef-
CTaBJieHa BCeM CIIEKTpOM 001ux (aHanms, CUH-
Te3, JeRYKLWsS, MHAYKIUA U [p.), CHelNaTbHbIX,
MEXUCLUIUIMHAPHBIX  (KY/IBTYpPOTIOTMYEeCKNI,
UCTOPUYECKUIT, COL[MOTOTUYECKUI U [IP.) U YaCT-
HBIX (opmanbHO-IOPUANIECKUII, CPaBHUTENb-
HO-IIPaBOBOIi, IIPaBOBOE MOJE/NMPOBaHME U JIp.)
MeTOfoB MccnenoBanus. Opupnyeckas MeTono-
JIOTYS TIOJYMHSAETCS CTPATerN paljiOHaTN3aLNN
IIPaBOBOTO TO3HaHMUs. JTa CTpaTerus CBs3aHa C
cosmaHyueM (yHaMeHTa IOPUANIECKON HAyKW, B
POV KOTOPOTO BBICTYTAIOT IIeHHOCTH, IPU3HaBa-
eMble OOJIBIIVHCTBOM COBPEMEHHBIX YUeHBIX YHM-
BepcalbHbBIMI. ITOT pyHZaMeHT HOpPMMUPOBATICS
IIOCTENIEHHO IIOf] BIMSHMEM TOCIOACTBYIONUX B
oblecTBe B3IJIA/IOB Ha COLMANBHYIO CYLIHOCTD
rocyjapcrtsa ¥ Ipasa. LleHHOCTHBIN IOAXOn B
IpaBe sBJIAETCS, MO CYIIeCTBY, 0COOBIM, BO3MOX-
HO, Hay6o/ee Ba>XKHBIM METOJJOM Hay4HOTO VCCIIe-
JIOBaHMUsI, XapaKTEPHBIM [l IOPUCTIPYAECHIUN U
TYMaHUTAPUCTUKIA B II€JIOM.

dyHpaMeHTaIbHbIE CBOVICTBA ITPaBa, BO3HUKAs
KaK pe3y/IbTaT CTOJIKHOBEHVISI IPeCTaB/IeHUI JII0-
Jeyr O NO/DKHOM M peasibHOM JeVICTBUTENbHOCTMH,
3aBMCAT OT TOTO M/IM MHOTO TUIIA TPAaBOIOHMMA-
uusi. OmpesesieHne mpaBa IPY BBICOKOM YPOBHe
0000111eHNs MOXXET OBITh CBEIEHO K IBYM IIPO-
TUBOIIOJIOXKHBIM ~JTOKTPUHAM: MO3UTUBUCTCKOIA,
nernctckoit (ar. lex — 3akoH) 160 eCTeCTBEHHO-
IIPaBOBOIA, IOpUAMYECKOIl (J1aT. ius — mpaso). Bei-
60p OJHOJ M3 JBYX IO3ULIVI B HEMAJION CTEIIEeHN
3aBUCUT OT CHOPMMPOBAHHBIX ¥ MHTEPIIPETATOPA
IIeHHOCTHBIX YCTaHOBOK, KOTOpPbIe, B CBOIO OdYe-
penb, MOTYMHSAIOTCS MOPAIbHBIM, HPAaBCTBEHHBIM
U UIEONOTUIECKUM OpUeHTHpaM. JIermcTCKuit
IIOZIXOJ] K IpaBy sIB/IseTCsl Oojiee IparMaTiYHbIM
Yl HallpaBJieH K YTWINTapHOMY OOCTY>KMBaHUIO
NOTPeOHOCTe)l TOBCETHEBHOM MPAKTUKU. ITO
O0BsCHSET, HO He MOXKET OIPaBJaTh IOBCEMECT-
HO€ TOCIIO[ICTBO HOPMATMBM3Ma B paMKax II03M-

TUBMCTCKOTO IpaBonoHrMaHusi. OfHOBPEMEHHO
C 3TMM eCTeCTBEHHO-IIpaBOBas KOHLENINA, He
TOJIbKO 0OoOmmatonas 1 oboramaomas KapTuHy
COLIMA/IbHO-IIPABOBOM [EICTBUTENIBHOCTH, HO U
dbopmupyloias ee, coob1aeT CONMAIBHOMY pas-
BUTHIO I'YMaHVCTUYECKYIO HAIIPaB/IeHHOCTD.

I[IpencraBisieTcs, YTO YPOBEHb COBPEMEHHOTO
TEXHIYECKOTO 3HaHMA ¥ TeXHOJIOTUII, CIIOCOOHBIX
KapAMHaJIbHBIM 00pa3oM M3MEHUTb MUP, TpeOy-
eT TepLeNuy [[eHHOCTHOTO IOAXOfia U B MHBIX
HayKax, He CBA3aHHBIX C (PaKTOPOM BJIVISHMSA VH-
JVBUZIYaJIbHOTO U OOLIeCTBEHHOTO CO3HAHMA Ha
pesynbTar nccnefoBanus. Hanpumep, ectecTBeH-
HOHay4Has npobnema «Kak paciienuTtbh aToMHOe
Aapo?» TpebyeT OJHOBPEMEHHON IIOCTaHOBKM
[IEeHHOCTHOTO BOIIPOCa «3a4eM PaCIleIIsATh aTOM-
Hoe Afpo?». Ilo Beipakenuio A. JJHIITeHA, «TO,
9YTO MOXKET COTBOPUTH KaKoe-bo YCTPOICTBO
B PYKax JIOfieil, 3aBUCUT MCK/ITIOYUTEIBHO OT Xa-
paKTepa Tex LieJieil, KOTOpble CTAaBUT Ieper coboit
JetoBeuecTBO. Kolb CKOpO 3TM Iie/in HaMedeHsbl,
HAyYHbII METOJ YKasbIBaeT CPEACTBA IS JOCTH-
eHus ux» [11, p. 109].

Vcropuss Hayku IOATBEp)KHAaeT JAHHYIO 9H-
tumeMy. Tak, akagemmk Axkajgemuy Hayk CCCP
A. JI. CaxapoB 6ojee U3BeCTeH B MUpe He KaK Q-
3UK-TEOPETUK, a KaK OOILeCTBEHHBIl JleATeNb 1
IPaBO3AIUTHNK, HarpakeHHbli HobemeBckoit
npemueit Mupa (1975) «3a beccTpallHyo MOJ-
Iep>KKY (YHAAMEHTA/JbHBIX HPUHINUIIOB MIUpa
MEeX/y TIOIbMI U MY>KeCTBEHHYI0 60pbOY O 3710-
yroTpe6neHueM BIACTbIO U JIOOBIMU dopMaMm
MOZIaBJIEHNA Y€/I0BEYECKOTO JOCTOMHCTBAx .

OMnupudeckoe 3HaHMe B 00/IacTy IpaBa, CBA-
3BIBAACDH C TEOPMEN, YIUTHIBAOLEN ICTOPUIECKOE
cofiep>KaHMe U COLVIOKY/IBTYPHBII KOHTEKCT, CO-
o0IIaeT COLUYMY BO3MOXXKHbBIE ¥ >KeTaTeTbHbIe
BEKTOpHI ero pa3putyuA. CyTb IIEHHOCTHOTO IIOJ-
XOJla K IIPaBy KaK HayYHOMY 3HaHVIO He TOJIbKO B
TOM, YTOOBI OBJIA/IeTh 3aKOHAMU COLVIaJIbHO-IIpa-
BOBOTO Pa3BUTMS, HO U TOM, YTOOBI 3a1aTh 0011je-
CTBY L|€HHOCTHBIE O0paslibl, COOTBETCTBYIOIVE
COBpeMEHHBIM NPeICTaBICHUSIM O JO/DKHOM I ITy-
TAX HOCTIVDKEHMS 6/1aroronydns 1 6€30I1acHOCTIL.

VYHMBepcalTbHOCTh NPABOBBIX IIEHHOCTEIL.
LleHHOCTM — 3TO XM3HEHHbIe 671ara 1 OMHOBPEMeH-
HO OIIpefie/IeHHbIe Ie/N, OPMEHTHPHI B JeATeNb-
HOCTM Ka)X[JOTO MHJVBYJA U OOLIeCTBa B LIEJIOM.
Llennoctn popMmpyroTCsa BOCIUTaHMEM, 00pa3o-

! Caiir Hobenesckoro xommrera. URL: https://www.
nobelpeaceprize.org (mata obpaenns: 20.10.2023).
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BaHUeEM, [TPOIIATaH/0Vl ¥ SMIIVPUYIECKIM OIIBITOM.
Ha monay4HOM ypOBHe LIeHHOCTH, KaK IIPaBIJIO,
HepalMOHAJIbHBI M HecucTeMHBbI [6]. Omocpeno-
BaHIIe LIEHHOCTel HayKoil COOOIIaeT M CBOICTBA
CUCTEMHOCTH ¥ 00BEKTMBHOCTH. Tak, Hampumep,
CerOfiHs BIIOJIHE OOBEKTUBHBIMM SBIIAIOTCA IIO-
KaszaTey KauyecTBa >KM3HM: MPOLO/DKUTETbHOCTD
XKVI3HY, JOXOJ TPaXK/laH, VX MOKYIIaTe/IbHasA CIIO-
COOHOCTb, YpOBEHb 3[PaBOOXPAHEHNs, YPOBEHb
00pa3oBaHMs, CTOMMOCTb HEABVDKMMOCTHU, 0e3-
OIIACHOCTb, YPOBEHb NMPECTYHHOCTN ¥ T. II. DTN
IIOKa3aTeNn BO3MOXHO W3MEPUTb, CPAaBHUTD,
OIIpefie/INTh UX IeTePMUHAHTBI M CPETHUI YpoO-
BEHb 10 CTPAaHaM, PErMOHaM, COLMATbHBIM CJIO-
aM. KomnuecTBeHHBIMU M KadeCTBEHHBIMM Xa-
PaKTepUCTUKAMM, KOTOpble MOXXHO OIIeHVBATh,
aHa/IM3MPOBATh U CPABHMBATD, 00/IA/IAI0T V1 VIHbIE
IIOKa3aTeIy Pa3BUTUA COUMyMa: Hammuue un ag-
(eKTUBHOCTb JeMOKPATMYeCKUX WMHCTUTYTOB,
37IeMEHTOB IIPaBOBOr'O TOCYAAapCTBA M IPak[aH-
CKOTO 00II[eCTBa 1 T. [i., UMEIOIIyie K/TI0YeBOoe 3Ha-
yeHMe [y obecneveHus Onmaromonyums u 6es-
OIIaCHOCTM 4YestoBeKa [1].

HayuHoe 3HaHMe CTpeMWUTCHA K YHUBEpPCA/IN3-
My. COCTOATEIbHOCTD TpaBa KaK HayKu 1 (peHo-
MeHa TYMaHMUCTIYEeCKOTO PasBUTIA 4e/I0BEYECKO
LVBWIV3ALVM OOYC/IOBIMBAETCA HE TONBKO €ro
CIIOCOOHOCTBIO TIONMY4YEeHUA ¥ CUCTEeMaTU3aLuu
00BEeKTVBHOTO 3HAHVS O IPABOBOI [Ie/ICTBUTENb-
HOCTY, HO ¥ BO3MOXKHOCTBIO CO37IaBaTh LIEHHOCT,
Ipy3HaBaeMble OOMBIIMHCTBOM COIIYMa YHUBEP-
CaJIbHBIMI. YHVBEPCAIN3M LIEHHOCTeIl, pasfiersie-
MBIX ITOJJaB/IAIOLIVM OOJIBIITHCTBOM JIIOZIEN BO BCe
BpeMeHa (LeHHOCTb >KM3HY, CBOOO/BI, 6e30macHo-
CTU M T.JI.), MO>KHO IIOJIaraTh PeajibHO CYILIeCTBY-
oM. Kak B pensaTuBucTcKoi guHaMuke nobdoe
Telo o6afaeT sHepryey B CUIY CBOETO ObITHS,
TaK ¥ B TYMaHUTAPUCTVKE YeTIOBEK B CIIY CBOe-
ro CylleCTBOBaHMsA 00JafaeT HEOTHEIVMbIMU OT
Hero npaBami. LleHHOCTHBII TOX0] B ITpaBe 000-
CTpsieT aKTyaJIbHOCTb IIPOO/IeMBI CYI[eCTBOBAHNA
YHUBEPCA/IbHBIX LIEHHOCTEN 1M 0CO00I CHCTEMBI
KOOpAUHAT (II0OJOOHO KOHCTAaHTaM U MHepPIMaIb-
HBIM CHICTeMaM OTcYeTa B pu3MKe), B KOTOPOI MOT
ObI OBITH COM3MEpEH YIeNbHBIN BeC MHBIX L[eHHO-
CTell, He SABJIAIIINXCA YHUBepcanbHbIMU. [Ipen-
CTaB/IAeTCA, 4YTO (YH[AMEHTAJIbHBIMU YHUBEp-
CAJIbHBIMU LIEHHOCTAMU, T. €. VIMEIOLIVM Ba)KHOE
3HaueHMe JyIs 000To MHAMBY/A, HE3aBUCKMO OT
€ro 3THMYECKOVI 1 pacOBOM IIPMHAJIEXXKHOCTH, CO-
IIVIaJIbHOTO MTOIO>KEHNA U Pe/IUTUO3HBIX B3ITIA/IOB,

SIB/IAIOTCS TIpaBa M CBOOOMBI YeTOBEKa, MPEX/[e
BCEro Takle, Kak IPaBo Ha XKM3Hb, CBOOONY, Oe3-
OIIACHOCTD, IOPUAVYECKOe PABEHCTBO C JIPYTMMU
mogbmu [12].

lleHHOCTHOE U3MepeHMe IpaBa OOBEKTUBM-
pyeTcs M B 3aKOHOJATENbCTBE, IIPUYeM Ha CaMOM
BBICOKOM, KOHCTUTYI[MOHHOM ypoBHe. Dopmy/n-
poBka cT. 2 Koncturynum (OcHOBHOro 3akoHa)
Poccun 0 TOM, 4TO YenoBeK, ero mpasa U cBo6O-
Jibl SIBJISIIOTCS BBICIIIEN IEHHOCTHIO, @ IPU3HAHIE,
coOmofieHNe U 3alinTa IpaB 1 cBOOOJ YesloBeKa
U TpaXJaHMHA — OOJI3aHHOCTb TOCYHapCTBa, He
TOJIPKO 3aKOHOJATENbHO 3aKpeIUisieT TOHSITHE
LIEeHHOCTEeJ ¥ CTPOr0 KOHKPETU3MPYeT UX Ipe.-
MeT, HO ¥ YyCTaHaB/IMBAeT X MEePAPXMIO.

KoHiienT nmpas yesioBeKa KaK BbICIIEN [[EHHOCTH
OTBeYaeT TPeOOBAHMAM TEOHTUYECKOI IIOTHOTBI,
HEeMPOTUBOPEYNBOCT ¥ COATAHCUPOBAHHOCTH,
COOTBETCTBYIOILIMX NPUPOJE IIPaBa, ero OHTONO-
run. PasnuyHble MOAXOABI K HEMY CTOPOHHMKOB
pasHBIX W/ICOMOTHIL, PETUTUIl 1 OOIeCTBEHHBIX
cTpar, 00yCIOB/IEHHbIE KY/IbTYPHO-UCTOPUIECKI-
MU 0COOEHHOCTSIMY Pa3BUTHSI TOTO W/IV THOTO 00-
IIeCTBA, HOCAT Bce OoJiee IOKAa/IbHBII XapaKTep u
HECPaBHUMBI C TeorpaduIecKuM U UCTOPUYECKNM
IOCTOSTHCTBOM TIPE€[ICTaBIeHNIT JIIOfiell o Oraro-
nony4yun. JIucKypcbl cBOOOIbI, paBeHCTBA U IIPO-
rpecca, OmoCpemoBaHHbIE B KOHIIEIINN MTPAB 4e-
JIOBeKa U 3aKpeIUIeHHbIe B IIpaBe, CETO[HSA yoKe He
SNIVIMMHUPYeMbI U3 COLMAIbHOIO IIPOCTPAHCTBA,
a TeXHUYECKMIT IpOrpecc, oOYCIOBUBILINIT Kade-
CTBEHHBIVI CKa4OK MH(pOpMaTU3anyuy oOIIecTna,
pacopocTpaHser ux B I7I00aIbHOM ITPOCTPAHCTBE.

3aknouyeHue. PasBuTie ryMaHUTapHOrO 3Ha-
HUSI HETIOCPEICTBEHHO IPUYACTHO K Be/TMYANIINM
VBWIN3ALMOHHBIM M3MEHEHUSM, ITOIHABIINM
4eI0BEYECTBO U3, KaK IPENCTABIAETCS C TO3M-
VIl CETONHSLIHETO JIHs, HeOIaronpusATHOrO I0-
JIOXKEHN 1, B KOTOPOM OHO IPeOBIBAIO OOIMIVPHBII
MEePUON CBOEN UCTOpUU. ITO MOTOKEHUE OBIIO
TUIIVYHBIM I BCEX TOCYHAPCTB ¥ XapaKTepu30-
BAJIOCh VMHCTUTYa/JIM3MPOBAHHBIM COLVQIbHBIM
HEpPaBEHCTBOM, KACTOBOCTHIO, MEPAPXUIHOCTHIO I
COCJIOBHOCTBIO 00111eCTBa, OTCYTCTBUEM COLMAIIb-
HbIX MdTOB, OecrpaBreM MOAABIIAOIIEN YaCTH
HACeJIeHsI I HeOTIPABIaHHBIM HACUTNEM, TIOPOXK-
MAIOLIVIMY, KaK C/IefICTBYE, SKOHOMUYECKYE MPO-
0/1eMBI ¥ HOMUTUYECKYIO HECTAOVIBHOCTb.

Jloruka pasBUTKs LVBWIN3ALVN, TPeOyoIas
eIVHOTO SKOHOMMYECKOTO IPOCTPAHCTBA, HEW3-
0eXXHO MOPOXKJaeT HeOOXOANMOCTb BO3HIMKHOBE-
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HS1 OOIEMUPOBBIX CTAHJAPTOB OIATONONTYYNUs U
0€30I1aCHOCTH, JOCTYDKMMBIX JIVIIb B T€MOKPATI-
YeCKMX M IPAaBOBBIX COLVIAJIbHO-IIOIUTUYIECKIX
cucTeMax. JTO IABVDKEHME B CTOPOHY IIpaBa U Ha-
ponmoBnacTys, HadaBuieecsa B XX B., HECMOTpA Ha
€ro OC/IOKHEHHOCTb 9KOHOMMYECKVIMY, WUJIEONIO-
TMYeCKVMI, ICTOPUYECKUMM Y PYTYMHU Hebmaro-
IpUATHBIMM PaKTOpaMM B TeX VUM IHBIX CTPaHAX,
B XXI B. mpro6peraet 17106a/1bHbI XapaKTep.
[Tonck coumymom myTu K cBobOOze, CIipaBef-
JIMBOCTY, PaBEHCTBY U IIPaBy M3 COCTOSHUA VX
OTCYTCTBUSA IpENCTAB/IsAETCS He MeHee, a Ooree
3HAYMMBIM JIs3 BBDKMBAHVS M CYI[eCTBOBAHWUS
4e/I0BEYeCTBA, YeM JIOCTVDKEHNS B TEXHUKE U TeX-
Ho/morusaAx. JVccnenoBanye 0OBEKTUBHBIX 3aKOHO-
MepHOCTel IPUpOfbl 0b/IeryaeT CyljecTBOBaHNe
4e/I0BEYeCTBA, BO3BOJA €r0 Ha KAaueCTBEHHO HO-
BBIil YPOBEHbD; I03HAHNE 3aKOHOB Pa3BUTHA 001I[e-
CTBa JJaeT 4€/I0BEYECTBY BO3MOXXHOCTDb BBDKUTD.
Hay4yHOCTb IJeHHOCTHOTO IIOAXOAa B IIpaBe
ABJISIETCSI OOBEKTVBHO CYILECTBYIOLIEN HeobXo-
AVMMOCTBIO ¥ JOCTOMHCTBOM COBPEMEHHOTO IOCT-
K/Iaccudeckoro 3HaHysA. Opupndeckue Haykm He
TOJIBKO OTPaXKAIOT 9BOJIIOLVIO IIpaBa U TOCYHap-
CTBa, HO U aKTVBHO B/IMSIOT Ha Hee, 0OecrednBas
IMaIeKTIYEeCKYI0 B3aMIMOCBA3b IIPOrpecca 4eso-
BeYeCTBa I IVIBUIN3ALMOHHBIX LieHHOCTel. Vmes
IPeMETOM NCCIIeOBaHMsI He KOMMYeCTBEHHbIE
(KaK B TOYHBIX U €CTECTBEHHBIX HayKax), a Kaue-
CTBEHHbIe KpPUTepUY, TyMaHUTApHOE MBIIIICHNE
KaK 0COOBIIT METOJ MMO3HAHMS KY/IbTYPbl He IPO-
TYBOIIO/IOKHO €CTeCTBEHHOHAYYHOMY, a MOIIOJI-
HAeT ero. Cucrema IIeHHOCTEN OKa3bIBaeT CYIIle-
CTBEHHOE B/IMsIHNE Ha I[e/IeTI0/IaTaHye B PasBUTUN
VHJVBYJA, OOLIeCTBa U TOCYfapcTBA M UX Jed-
TEIbHOCTD, HAIIPAaB/ICHHYIO Ha 0OecIiedeHe NHTe-
PecoB He TONBKO CYILIeCTBYIOIUX, HO U OYIYLINX
nokoneHnit. OTKa3 EHHOCTAM B OCMBICTIEHVUN MX
CpeAcTBaMM IOPUAMYECKO HAYKU NpeACTaB/IAeT-
Cs1 MPPaLMOHA/IbHBIM, [IPOTUBOPEYALIVM JIOTUKE
00BEeKTVBHOTO 3HaHNUsA, CIOCOOHOTO OTBETUTD Ha
r1006a/ibHble BOIPOCHI CYIIECTBOBAHMs YeIOBe-
JecTBa. [losHaHMe MMpa, OCYIIECTB/SIACH Yenlo-
BEKOM JI B HTEpecax 4e/IoBeKa, He MOXKeT ObITb
MHAUPPEPEeHTHBIM K 00BEKTY MCCIeOBAaHUA U
ero nenu. llemenonaranueM Tr'yMaHUTapUCTUKA B
IIe/IOM i TIpaBa B YaCTHOCTY SABJIACTCSA CIIy)KEHUe
rymaHnusMy. PasBuBasg Hay4yHOe 3HaHMe B cdepe
IIpaBa, YYeHbI1 HeM30eXXHO CTANKMBACTCS C Olje-
HOYHBIMI YMO3AK/IIOUEHVIAMY ¥ PACCYKAECHVAMMI
0 LIeHHOCTAX. Ec/m 9Tu paccy/ieHus u BbIBOJIbI

U3 HMX ONMPAIOTCA Ha PallMIOHAIbHBIN OIBIT, JI0-
TUKY U IIOATBEPXK/IAI0TCA MTPAKTUKOM, TO MX Hay4-
HOCTb He MOXKeT OBITh IIOfIBEPIHYTa COMHEHMUIO.
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ABTOPCTBO HA OB'BEKTbI, CO3JAHHDBIE
ITPU ITOMOIIIN NCKYCCTBEHHOI'O MHTEJ/IVIEKTA:
OIIbIT POCCNU U NTHOCTPAHHBIX I'OCYJIAPCTB

AUTHORSHIP OF OBJECTS CREATED WITH THE HELP
OF ARTIFICIAL INTELLIGENCE: THE EXPERIENCE
OF RUSSIA AND FOREIGN COUNTRIES

AHHOTAIIV. B craTbe paccMaTpuBaIOTCA BOIPOCH
aBTOPCTBA Ha OOBEKTDI, CreHEPUPOBAHHbIE C UCIIONb30Ba-
HIIeM TeXHOJIOTUIT MCKYCCTBEHHOTo MHTeIeKTa. IIpoBenen
aHajM3 HOpM 00 aBTOPCTBe B 3aKOHOJATeNbCcTBe Poccuu n
MHOCTPAHHBIX TOCYAAPCTB, a TAKXKe CYAeOHOI IIPAaKTUKY IO
ucceyeMoit mpo6neMe. ABTOp IPUXOUT K BBHIBOLY, 4TO B
HacTosilllee BpeMs BOIIPOC 06 aBTOPCTBE Ha 0OBEKTHI, Cre-
HepUpPOBAaHHbIE CUCTEMaMI MCKYCCTBEHHOTO MHTE/IEKTa,
OCTaeTCsA OTKPHITHIM. Takoke He pellieH BOIIPOC O IPaBOBOM
craryce MOJOOHBIX 00beKTOB. B 0CTa/lbHBIX CITy4asx, Koraa
aBTOP-Ye/IOBEK IIPVHMMAET XOTsA Obl MMHMMA/IbHOE yda-
CTHe B CO3/JaHMY TBOPYECKOTO Pe3y/IbTaTa, aBTOPCTBO IIPK-
3HAETCA 32 YeJIOBEKOM, a CO3JIaHHBII pe3y/bTaT OXpaHAeTCA
aBTOPCKMM ITPaBOM. ABTOP TaK)Ke IIPUXOIUT K BEIBOTLY, UTO
IeiiCTBYIOIINE HOPMbI 00 MHTE/IEKTyaIbHO COOCTBEHHO-
CTV HeOOXOIMMO JTOTOTHUTD CIEIMaTbHBIMY IIPABUIAMU O
craryce 0OBEKTOB, CO3JAaHHBIX C VICIIONb30BAHIEM TEXHO-
JIOTMI MICKYCCTBEHHOTO MHTEJIIEKTA.

K/IIOYEBBIE CJIOBA: uCKycCTBEHHBII MHTENIEKT;
IpaBO aBTOPCTBA; MHTE/UIEKTya/lbHAass COOCTBEHHOCTD;
MeXXTyHapO/[HOe YaCTHOe IIPaBo.
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ABSTRACT. The article discusses the issues of authorship
of objects generated using artificial intelligence technologies.
The analysis of the norms on authorship in the legislation of
Russia and foreign countries, as well as judicial practice on
the problem under study, is carried out. The author comes
to the conclusion that at present the question of authorship
of the objects generated by artificial intelligence systems
remains open. Also, the issue of the legal status of such
objects has not been resolved. In other cases, when a human
author takes at least minimal part in the creation of a creative
result, the authorship is recognized for the person and the
result is protected by copyright. The author also comes to
the conclusion that the current rules on intellectual property
need to be supplemented with special rules on the status of
objects created using artificial intelligence technologies.
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OCJIefIHYIe HECKOJIBKO JIeT Cepbe3HOe BHIMA-
HIIe JICC/IeIOBaTeIell BbI3bIBAaeT BOIIPOC 06
aBTOPCTBE Ha TEKCTBI, KOJ, N300paskeHVIs U

ApYyTVie IPORYKThI, CO3IaHHbIE C TIOMOIIBIO CUCTEM

VICKYCCTBEHHOTO VIHTE/UIEKTA VIV HeIIOCPeICTBEH-

HO CaMIM WCKYCCTBEHHBIM MHTemtekToM (V).

V1 aTO HEYMBUTENBHO, BEIb Pe3y/IbTaT pabOThI Hell-

poceTeli Bce CTIOXKHEee OT/IMYUTD OT IIPOAYKTA YeJI0-

BEYECKOTo TBOpYeCTBa. B JaHHOII cTaThe mpoBefeM

aHa/IN3 CYLIeCTBYIOINX 3aKOHOJATE/TbHBIX HOPM B

POCCHIICKOM VI MHOCTPAHHBIX IIPaBONOPAJKAX, 3a-

PYOEXHOI CyeOHOI IPAaKTUKM, a TAK)XXe HayYHBIX

TIO3UIVII TI0 YKa3aHHOI Tpo6beMe.

JI3BeCTHBI [iBe OCHOBHBbIE KOHIEIIVMM aBTOP-
CKOTO TIpaBa: aHINO-aMepuKaHcKasa (Bemmko-
6puranus, CIIA) n xontnHenTtanbHas (Poccus,
crpanbl EBpocorsa). BerencTBue BbICOKOM 3Ha-
YYMOCTY CHUCTEMBI MEXJ/IYHapOJHbBIX JOTOBOPOB
B IIpaBe VHTE/UIEKTYaJbHON COOCTBEHHOCTM U
B CWIY UCTOPUYECKMX OCOOEHHOCTEN pa3BUTUA
HALMIOHA/IbHBIX 3aKOHOB PAa3/IMYHBIX CTPaH 3TU
KOHLIETIIVY OKa3aly OIpefie/leHHOe BIVAHME Ha
aBTOPCKOE IIPABO I10 BCEMY MIUPY.

K xapakTepHbIM 4epTaM aHINIO-aMePUKAHCKOM
KOHLIETIIVY aBTOPCKOTO IIpaBa MOXKHO OTHECTH
yIOp Ha 5KOHOMMYECKYI0 COCTABJIAIOIIYI0 aB-
TOPCKO-IIPaBOBBIX OTHOLIEHWII, CIaby0 3aluTy
«MOPaJIbHBIX» IIpaB aBTOpa (moral rights), Huskme
Tpe6OBaHMA K KPUTEPUIO TBOPYECKOTO XapaKTepa
npousBeneHui [8, c. 168].

C mosuuum aHINO-aMePUKAHCKONM IIPaBOBOI
CHCTEMBI B aBTOPCKOM IIpaBe NIPMHATO pas3indaThb
UMYILeCTBEHHbIe aBTOPCKMe mpasa (copyright) u
npaso aBTopcTBa (authorship). 3akon sakpenser
VIMYIIeCTBEHHBIE aBTOPCKIIE IIPaBa 3a CO3JaTeNs-
MU IIpousBefeHnit. B ponu cosparesneit, ucxons us
0COOEHHOCTel HAIMOHA/BHOTO aBTOPCKOTO IIpa-
Ba, MOTYT BBICTYIAaTh U /TOAV (aBTOPBI, COABTO-
pBI), M opranusauyy (IpuUANYecKue InIa).

Hamnpumep, B Takux cTpaHax, kak Benmko6pura-
Hus, CIIA, VMupus, aBropckoe npaso (copyright)
IPU3HAETCS 32 OpraHM3auyAMN (IOPUANIECKIMMA
NULaMM), KOTOpPble BHOCSAT 3HAUMTENbHBIN BKIAJ
(OpraHM3alMOHHBIN, MYIeCTBEHHBIN) B CO3Jja-
HIIe IPOU3BECHNA.

ABTOpCKMe ITpaBa Ha IPOU3BeJieHNe, KaK Ipa-
BIJIO, NIPYPAaBHMUBAIOTCA K IIPaBY COOCTBEHHOCTN
Ha Beup. Hanpumep, 3akon Bennkobpuranum o6
aBTOPCKOM IIpaBe HauMHaeTcs co coB: «Copyright
is a property right which subsists... in the following
descriptions of work...» [17].

[IpaBo aBTopcTBa (authorship) mpuuapgrexnr
aBTOPY-4elOBeKy MM HEeCKOIbKMM JIomaM (co-
aBTopam). OfgHAaKO WMHOIZIA HAIVIOHA/IbHBIA 3a-
KOH MOXXeT IIPAMO He 3aKpeIUIATb aBTOPCTBO 3a
yenoBekoM. Hanpumep, B aMepuKaHCKOM 3aKOHe
06 aBTOPCKOM IIpaBe He CKa3aHO, KTO TaKOVl aB-
top. Cynebnas npaktuka CIIIA HaumHasg ¢ KOH-
na XIX B. ompepenana aBTopa KaK 4el0BeKa, KO-
TOPBIN (PaKTUYECKV IPEACTaB/IAeT, CO3[aeT VIIN
IpeTBOpPsET B XKU3Hb MJEI0, 00pa3 VIN BBIMBICEI
[16]. B To BpeMst 9TO ObIIO CBA3aHO C IPU3HAHU-
eM aBTOpPCTBa Ha Qororpaduyeckmie CHUMKY, T. €.
peub IIIa O pacUIMpeHNN IepedHs 00beKTOB, OX-
paHAeMbIX KONMPANTOM. 3aHMMATE/IbHO, YTO yXKe
B CBSI31 CO CIIOPOM 00 aBTOPCTBe CHUMKa (cendn),
cnenanHoro o6esbsHol B 2011 ., bropo CIIIA mo
aBTOpCcKoMy npaBy yrounmio: « The U.S. Copyright
Office will register an original work of authorship,
provided that the work was created by a human
being» [18].

ITpu stom IlatentHsit 3akon CIIIA 6onee mo-
CTIefloBaTe/IeH U 3aKpeIrIieT, YTo u3o0peTareneM
MOKeT ObIThb TONbKO dYenoBeK (individual) mm
rpynmna mopeit (individuals) [14].

HanpoTuB, KOHTMHEHTa/lbHasg IpaBOBas CU-
cTeMa IIpUJaeT IePBOCTENIEHHOE 3HaYeHNe TMYHO-
CTM aBTOPA U 3aKpeIUIAeT 3a HUM HIMPOKUIL Iepe-
YeHb «MOPa/IbHBIX» (JIMYHBIX HEMMYIECTBEHHBIX)
npas. B Iupextusax EC aBTOp Mm aBTOpHI — 3TO
dbusnueckue muua [6; 7]. B sakonopgarenbctee EC
JleflaeTcs aKL[eHT Ha aBTOPCTBE YelloBeKa U HeoO-
XO[IUMOCTH YCTaHOBUTb CBA3b IPOU3BENEHUA C
IMYHOCTBIO aBTOpa [21].

Poccuiickuit Ipaxkganckuii kogekc (4. 4) 4eTKo
OIIpeJieNsAeT, YTO ABTOP MPOU3BENEHMA — 3TO YETIO0-
BEK, TBOPYECKMM TPYJOM KOTOPOTO OHO CO3JJaHO.
Tem He MeHee aBTOPCTBO OpraHmM3anuii (IOpUAK-
YeCKMX JIUI]) OBIJIO 3HAKOMO COBETCKOMY aBTOP-
CKOMY IIpaBY 1 KacasloCh, Halpyumep, pororpadumit
" pUIBMOB.

Ob6parumcs Tenepb K noustuoo VMV B oreve-
CTBEHHOM U 3apyOeXHBIX IIpaBoNopsaKax. B poc-
CUIICKOM 3aKOHOfAaTenbCTBe MoHATHe VI ¢ Toukn
3peHMA NpaBa BIEPBble MOABUIOCH B YKase IIpe-
supenta P® 2019 r., a moToM ero npopyonmposan
9KCIIEpMMEHTA/IbHBIN 3aKOH 2020 I.. «..MCKyC-
CTBEHHDBINl MHTE/IEKT — KOMIIJIEKC TEXHOJIOTH-
YECKMX PeIleHNI, TO3BONAIINI UMUTUPOBATDH
KOTHUTVBHbIE QPYHKLIMM Ye/IOBeKa (BK/II0Yas CaMO-
oOydeHye U MONCK pelleHnit 6e3 3apaHee 3ajiaH-
HOTO /ITOPUTMA) U TIOJIY4aTbh IIPY BBHIOTHEHUN
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KOHKPETHBIX 3aJlad Pe3y/IbTaThl, COIOCTABMMBIE,
KaK MUHVMYM, C pe3ylIbTaTaM}i VHTEJIEKTYalb-
HOII IeAITeIbHOCTN YenioBeKa. KoMItekc TexHomo-
TMYeCKMX pelIeHNiT BKIoYaeT B cebs nHpopma-
IIVIOHHO-KOMMYHMKAI[MIOHHYI0 MHQPaCcTPyKTYpy
(B ToM umcie MHGOPMAIVIOHHBIE CUCTEMBI, VH-
bopMaLMOHHO-TeIeKOMMYHMKAL[MOHHBIE  CETH,
VIHBIE TEXHUYECKMe CpeficTBa 00paboTky nHpop-
Manun), IporpaMMHoOe obecriedeHue (B TOM 4ncie
B KOTOPOM JVICHO/NB3YIOTCS METO[bl MAIIMHHOTO
00y4eHNs1), IPOLIECCHl ¥ CEPBUCH IO 00paboTKe
TAHHBIX ¥ IOVCKY pemeHnit» [12; 13].

C mosmumm poOCCHMIICKOrO 3aKOHa 00 MHTeN-
JIEKTYaJIbHOM COOCTBEHHOCTM MCKYCCTBEHHBIV
VHTE/UIEKT — 3TO CI0XKHAsA TEXHOJIOTW, KOTOpas
COCTONT 3 HECKO/IbKUX B3aMMOCBSI3aHHBIX 00b-
eKTOB MHTE/UIEKTya/lbHOU cobcTBeHHOCTH. [Ipnm
3TOM IPOrpaMMHOe oObeclledyeHye COCTaBsAeT
IJIABHYIO YaCTh TEXHOTOTWN.

B CHIA B 2021 r. BcTynua B cuIy 3aKoH O Ha-
IIVIOHA/IbHOJI IHMI[MATUBE B 00/1aCTU MICKYCCTBEH-
HOTO VHTEJIEKTa, IZie eCTb TaKoe OIpefie/ieHle
UW: «TepMuH “UCKYCCTBEHHBINI MHTENIEKT 03-
HayaeT MALIVMHHYI CHUCTEMY, KOTOpas MOXeT
10 3aIaHHOMY 4Ye/I0BEeKOM Habopy Iieneli femaThb
IIpefiCKa3aHnsA, faBaTh PEKOMEHIALMU U IPUHM-
MaTb pellleHMts, BAuAIle Ha GU3NIeCKYI0 VN
BUPTYaIbHYIO cpeny» [24].

B EBpocorse B mae 2023 r. npuHsmu AKT 00
VICKYCCTBEHHOM MHTe/UIeKTe. CerofHs 9T0 Hanbo-
Jlee KOMITIEKCHBII JJOKYMEHT, Ipe/jHa3HaueHHBbII
perymuposatrb VM. B AxTe comepXurcsa Taxoe
onpepenenne: «Cucrema VIV - ato MmammHHasA cu-
cTeMa, KOTopas IpegHa3HadeHa I paboThl Ha
Pas/IMYHBIX YPOBHAX aBTOHOMHOCT) M KOTOpas
MOXXET JIsl IBHBIX VIV HESBHBIX LieJiell TeHepy-
pOBaTh BBIXOJIHbIE JAHHBIE, TAKNeE KaK IIPOTHO3bI,
PEeKOMEHIALVI VIV PelIeHN A, BIusIe Ha Gu-
3MYeCKYI0 MM BUPTYanbHYIO cpeny» [25].

HyXHO OTMeTUTb OIIpefie/IeHHOe CXOJCTBO
IPUBEJECHHBIX JIETAJbHBIX TEPMUHOB B 3aKOHAX
EC n CIIA. OHu HocAT oOMil XapakTep U He
IPUBSI3aHBl K «pPe3y/lIbTaTaM WHTEJUIEKTYaIbHO
JIESITENIbHOCTI YelOBEKa». 3aKOHO/ATeNb IPU3HA-
eT, uto VIV criocobGeH reHepupoBaTh peleHns, HO
He JlaeT OTBETa Ha BOIIPOC, MOTYT JIM 9TY PeIIeHNs
CUNTATBCSI OOBEKTAaMM VHTE/UIEKTYabHOM CO0-
CTBEHHOCTI.

Wrax, cam MV ¢ To4KM 3peHns npaBa — 3T0O KOM-
IUIEKC VI CUCTeMa TE€XHOJIIOTMYECKVX pelleHNI,
II03TOMY OH OXPaHAETCs C IIOMOIbIO MHCTPYMEH-

TOB IIpaBa MHTE/UIEKTYalTbHON COOCTBEHHOCTH
(aBTOpCKOE IpaBO, IATEHTHOE IIPaBO, CEKPeTh
npousBopcTBa). IIporpaMmHOe obecriedeHne Ha
ocHoBe MV nopgumHsAeTcsA TeM Ke IMpaBUIaM, YTO
u moboe npyroe 10, oHO MOXXeT OBITH HPOIPH-
eTapHbIM, & MOXXET OTHOCUTBCS K CBOOOLHOMY 1
OTKpBITOMY (Open source).

Yem >xe MoxHO cumraTh VIV? [lonesnpiM MH-
CTPYMEHTOM, CPe[ICTBOM [ pelleHNs KOHKpeT-
HBIX 3a/1a4 VIV YeM-TO OOJIbIINM?

OTtnuane VIV ot m1060ro MHCTPYMEHTa, KOTO-
PBI YeTOBEK MCIIONb3yeT, YTOObI CO3/jaTh IPOU3-
BeJIEHME, COCTOUT B TOM, HACKOJIbKO Y€/I0BEK BJIN-
s€eT Ha KOHeYHbIN pe3ynbTaT. Hanpumep, ecnn VN
BBIIIOJIHAET 3a/la4y, CBA3aHHbBIE C CO3/IaHMEM KOJIa
KOMIIBIOT€PHOII IIPOrPaMMBI, TO €0 MOXKHO CpaB-
HUTb C BBICOKOTE€XHOJIOTMYHBIM MHCTPYMEHTOM.
Ecmn >xe VIV HenmocpecTBEHHO NMUIIET KOJ, TO
C/I0O)KHO OTBETUTb Ha BOIIPOC, 33 KEM 3aKPEIUTh
IIpaBa Ha pe3yJ/IbTarT, IOJTyYeHHBIil 63 TBOPYECKO-
TO Y4aCTHA Y€/TOBEKa.

Otnmane VIV ot mo6oro venoseka (paboTHMKa
110 TPYAOBOMY JIOTOBOPY, MICIIOTHUTENA MO JOrO0-
BOpY 3akKasa) B ToM, uTo VIV — 3T0 00beKT, a He
cyOBeKT mpaBa. B ropuamyeckoM coobuiecTBe B
TeYeHye MOC/eTHNUX JIeT UAET OCTPasd JUCKYCCUA
0 TOM, HY>kHO /i1 npupaBatb VIV craryc cyobek-
Ta npasa [3; 10]. [Ipu oTpuiiaTenbHOM OTBeTe Ha
3TOT BOIIPOC OYEBUJIHO, 4TO 3a caMuM VIV Henb3a
3aKpenuTh Kakue-mibo mpasa.

Jlpyrad He MeHee BakHas IMpobreMa 3aK/IoJa-
€TCA B TOM, MOKHO /I CYUTATh Pe€3y/bTaThl, I10-
nydeHHsle VIV 6e3 yyacTus 4yenoBeka, 00bEKTOM
MHTe/UIeKTYanbHoM cobcTBenHocT. Ecmu fa, To
HeoOXOIMMO OIIpele/nThCs, 32 KeM B 9TOM CIydae
crefyeT 3aKpeIUIATh Ipasa. B opuanyueckor mnre-
parype npeajaraioT Takye BapuaHThI [2; 4; 5]:

- 3a mporpammuctoM (paspaborunkom [10);

— 32 [T0/Ib30BAaTETIEM ITPOTrPaMMbl Ha ocHOBe VIN;

- 32 COOCTBEHHNKOM 000pPyHOBaHMNA, UCIIO/b-
3yeMOro 1A 3aIrycKa ¥ GyHKIMOHVPOBAHUA IIPO-
TpaMMbl;

- 3a JIN.

O6a Bompoca CBA3aHbI, TaK KaK e€C/IV pe3yiib-
TaT, ony4eHHbi VIV, He jo/mKeH cunTaTbCa 06b-
eKTOM MHTE/UIEKTYya/IbHOI COOCTBEHHOCTH, TO HET
HeobxomuMocTu paccmarpuBarb VIV kak cyObekT
IpaBa.

Paspemas BOIpoc o ToM, KaKoii CTaTyc C/iefyeT
3aKpenuTh 3a 06bekTaMu, cosmaHubiMu VI, nc-
C/efoBaTeNy MPEIaraloT CAeAYOIIVe BApMaHThL:



26 A.B. APSYMAHAH. BECTHUK IOPMANMYECKOI'O ®AKYJIBTETA I0®Y. 2023. T. 10, Ne 4. C. 23-31

1. O6beKTHI, OXpaHseMble aBTOPCK/M IIPABOM.
Ocob6oe BHMMaHue O0OpalalOT Ha KOHCTPYKIINIO
cny>xebHoro npoussepenns (work for hire) [20].
KoHcTpykums ymobHa TeMm, 4TO IO3BO/ISET He-
IIOCPEICTBEHHO 3aKpeNnnuTb aBTOPCKME IIpaBa
(copyright) 3a paboroparenem, a He 3a aBTOPOM.
Haxe npu ycmosum, uro VMV He OymeT mpusHa-
BaTbCA aBTOPOM, 3TO IIO3BOIUT KOMIIAHMAM-Pas-
paboTunkam 3aKpenuTh 3a cob6o0it HeoOXOMbIe
npasa.

2. O6BEKTBI CMEXHBIX IIpaB. VIHCTUTYT cMeX-
HBIX TIPaB TAKKe IPUB/IEKATe/leH TeM, 4TO IO-
3BOJIAET 3aKPeIUIATh IIpaBa HEMOCPEACTBEHHO 32
fopuandeckumy unaMu. IIpusHak TBOpuecTBa
3ech TpebyeTcs aneKo He BCErfia: U3 BCeX CyOb-
eKTOB, IIpMOOPETAIONNX CMEXXHbIE IIPaBa, OH MPH-
CYIL] TOJIbKO MICTIO/THUTEIIAM.

3. O6ectBennoe focrosiane (public domain)
[8, c. 172-174]. [Insa aBTOpOB 1 OOBIYHBIX IIOJb-
30BaTeiell CeTV TaKOM BapMAHT IIPENIOYTHATE-
JIeH: CreHepUpOBaHHbIe OOBEKTBI MOXKHO OyrneT
JICTIONIb30BaTh CBOOORHO. KpynHbIll 6MsHec Bpsf,
JIV COTTIACUTCS Ha TaKoe pelleHle, Befb 0O'beKTHI,
cosnaBaeMmble VIV, ¢ KaKAbBIM JOHEM COBEpIIEH-
CTBYIOTCSI, @ 3HAYMT, IMEIOT KOMMEpPYEeCKMil IO-
teHnuan. Ha Ham B3IiAf, coxpaHeHue 3a 00bek-
Tamu, cosgannaeiMu MV, craryca 001[eCTBEHHOTO
HocTosiHUA OyfileT OTBeYaTb NMPUHLMITY OanaHca
VIHTEPEeCOB, UMEI0IIeMy 0cob60e 3Ha4eHe B aBTOP-
CKOM I TIATEHTHOM IIpaBe.

4. HoBblil MHCTUTYT (sui generis), MOCBAIIEH-
HBIIT pe3ynbpraTaM gesrenpHocTy VN [1]. Oto mo-
TpebyeT NPUHLIMIINAIBHBIX PEIIEHMII O CTaryce
TaKUX 00'bEKTOB, O IIPaBooOIaaTeNsAX U 06 00b-
eMe UX IIPaBOMOYMNIL.

Hapmo oT™MeTuTs, 4TO B I0PUANIECKOIl IUTEpa-
Type BBICKa3bIBAaeTCs TOYKA 3PEHNA, COITIACHO KO-
TOpOIT 00BeKTHI, creHepupoBanHbie VIV, BoBce He
CTOMUT OXPAHATb HOPMaMU aBTOPCKOTO IIPaBa VN
IIpaBa MHTEIEKTYaJbHON COOCTBEHHOCTH, IIO-
ckonnbky MM He criocobeH Ha TBOPYECTBO, @ CO3-
JaHHbIE IM OOBEKTBI JIMIIEHDI VI/IeV, MBICIA aBTO-
pa[3, c. 11-20].

C/IO)XHOCTb TIPAaBOBOTO pPEryIMpoOBaHNUA OT-
HOIIEHNI, CBA3AHHBIX C JCIO/NTb30BAHMEM CH-
crem VIV, 3akmo4aeTcsa B oNepeXXarolnuX TeMIax
PasBUTHA TEXHOJIOTWII IO OTHOLIEHMIO K ¢op-
MMPOBAHUIO IIPABOBBIX HOPM B 3TOJ 00/IacTu.
Tem He MeHee y)ke cerogHsA MO>XHO TOBOPUTb 00
OIlpefie/IeHHOM HOPMOTBOPYECKOM U IPAaBOIPHU-
MEHUTETbHOM OIIbIT€ II0 BOIPOCAM CO3JaHMA

pe3y/IbTaTOB MHTE/IEKTYa/IbHOM [I€ATEIbHOCTHI
¢ npusnedennueM cucteMm V. Tak, B Pesomounn
EBpomapraMenTa 0 INpaBaxX MHTE/IEKTYa/lIbHON
coOCTBEHHOCTH JiIsA pa3paboTku TexHonormit ViV
pasnIMYaloT fABa BUfa pousBeneHmit [22]:

— CO3[JaHHbIe YeroBeKoM Ipu nomouu VI

— co3gaHHble cucteMoii MVl aBTOHOMHO.

IIponssenenus, cosmanHbie VIV aBTOHOMHO,
He OXPaHAITCA aBTOPCKMM IIPABOM, TaK KaK IpU-
3HAaK OPUTMHAJIBHOCTY CBSI3aH C aBTOPOM — (-
3MYeCKUM NMIOM. BrajenpramMy aBTOpCKMX IIpaB
MOTYT OBbITH pu3MYecKye WM OPUANIECKIe UL,
IIPaBOMEPHO CO3/IaBIlIVe IIPOU3BENICHNE.

[Tponssenenns, cosgaHHblE YEIOBEKOM C IIO-
Mo b0 TexHomoruit VIV, Hy>KHO OXpaHATb, 4TOOBI
CTUMY/IMPOBAaTh MHBECTULIVIY U COXPaHATb IIPaBO-
BYIO OIIp€JieIeHHOCTDb. Ec/M aBTOpPBI MCIIONIb3YIOT
IV TOnbKO KaK MHCTPYMEHT, Ha IPOM3BEJleHNE
pacrpocTpansercs 3akoHopaTenbcTBo EC 06 mH-
Te/UIEKTya/IbHOI COOCTBEHHOCTIL.

Pesomonusa oTpunaTeIbHO OTHOCUTCA K 1jiee
HafienATh VIV 1mpaBocyOBeKTHOCTBIO, IIOCKOIBKY
3TO MOYKET HETaTMBHO CKa3aTbCsA Ha CTUMYIMPO-
BaHMM TBOpYECTBA YyesnoBeKa. Texnonorun MV mo-
TyT 3aTPySHATD U pean3alyio IpaB aBTOPOB, YbU
opuruHanpHble pabotsl VI ucnonssyet mis 06-
y4eHVs U CO3JIaHVIsI HOBBIX 00'beKTOB. VIHTepecHo,
YTO NpPU 3TOM MBI CTAJTKMBAEMCA C SOCTATOYHO
cepbe3HOI1 IIpo6IeMoil HapylLIeHNs IPaB aBTOPOB,
4bJ) pabOTBI VICHIONB3YIOTCSA /1A 0OyYeHNUs CUCTEM
VV. Bo MHOTUX c/Ty4asix To jienaercs 6e3 BeoMa
VI COITIaCKS1 aBTOPOB, O0JIee TOTo, IPOIeCChl CO3/ja-
HIA U 00ydeHus cucrteM VI, kak mpaBuio, HOCAT
KOHQUAeHIMaNbHb XapakTep. CreoBaTenbHO,
MHpOpMaIVA O HapyLUIeHN) IIPaB aBTOPOB OCTa-
€TCs 3aKPbITOI.

B 2020 r. mna EBpomenckoi KOMUCCUM TIOJ-
roToBwM HoKnaj «TpeHppl u pa3paboTku B 00-
mactu VIVI. BbI3oBbI IIpaBy MHTENIEKTYyaNnbHOM
cobcTBeHHOCTU» [26]. B moKIa/je Ha3BaHO YeThbIpe
KpUTepys, KOTOPbIe ONPENe/AT OXPaHOCIOCO0-
HOCTb IPOM3BEJEHNA, CO3NAHHOTO C IOMOIIBIO
texHonorui VIV B pamkax aBropckoro npasa EC:

— TIpOMU3BeJeHNEe OTHOCUTCA K JINTEPATYPHOIL,
HAY4HOU VU XY/I0)KECTBEHHOI cdepe;

— 4eJIOBEK IPUJIOKIJI CBOM MHTE/TIEKTYa/IbHbIe
YCUINA K CO3/IaHUIO TIPOU3BENEHNS;

— HpOM3BEJEHNE NEMOHCTPUPYET TBOPYECKUIA
BBIOOP aBTOPA;

— 9TOT BBIOOp BBIP@KEH B KOHEYHOM pe3y/Ib-
TaTe.
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Hoknaz BbIieNA€T TPU CTafuM TBOPYECKOTO
npolecca:

— KOHIIeL M,

— UICIIOJTHEHE;

— PeAKTUPOBAHME.

Ecnu VI 3abupaet Ha cebst 9Tam UCIOMHEHMS,
TO Ha JIBYyX OCTAaBIIMXCA 3TallaX pPO/Ib 4YelIOBe-
Ka OCTAeTCSl OCHOBHOI. ABTOp-YETIOBEK CO3/IA€T
OO0IIYI0 KOHIIEMIIVNIO, 3aMbICe/T IIPOU3BENeHNsT Ha
IIepBOM 9Talle, HAaIpaBjIAeT MOC/IeAYIoNyo pabo-
TY, Jie/IaeT «TBOPYECKIIL, CBOOOIHBIN BEIOOP», pe-
aNM30BAHHDBINI B KOHEYHOM DPE3y/bTaTe, U PefaK-
TUPYeT IIO/Ty4YeHHbIN pe3ynbraT. VIHbIMU crioBaMu,
M BpIcTymaeT KaK BBICOKOTEXHOJIOIMYHBIN U
TPYyJHOHACTPAaMBaEMbIil MHCTPYMEHT, KOTOPbI
4eJI0BEK VCIIO/Ib3YET B TBOPUYECKOI I€ATEIbHOCTI.

Yr0o6bI OIpefieNNTh TBOPYECKMIT BKIIA], YeIOBe-
Ka, He0OXO[IMO YYMTBIBATH [9, c. 117-132]:

— CTEIIeHb Y€JI0BEYECKOTO BMEIIATENbCTBA;

— YypOBeHb aBTOHOMHOCTH cucteM UV

— IPOVCXOXK/EHME JJaHHBIX, KOTOPbIE MCIIO/b3Y-
et VMV, 1 uX 3alIMIeHHOCTb aBTOPCKMM IIPaBOM.

Hanpumep, nonb3oBaTenb (IporpaMMICT) IN-
uret kox ¢ nomolbpo ChatGPT. C nmosunun geii-
CTBYIOILIETO IIpaBa OH MOXET CYUTATbCS aBTOPOM
TOJIbKO TOV YacTM KOJja, KOTOPYIO CO3[jaeT CBOUM
TBOpueckuM TpynoM. Kop, cosmannbiit ChatGPT,
He oXpaHdAeTcA aBTOpckuM mnpasoMm. C apyroi
CTOPOHBI, JIOCTAaTOYHO C/IOKHO YCTAaHOBUTH TOT
daxr, uTo kop HamcaH ¢ momolpio ChatGPT. ITo-
CKOJIbKY TIOKa HESICHO, KaK PacIIpefie/IATCA Mpa-
Ba MEXJy Io/1b3oBarensamy texuonoruin MV n ux
BJIaJIe/IbIlaMM, aBTOPaMM IO YMO/IYaHUIO MOTYT
CUMTATbCA IOJb30BaTeNN. Benb BajienbLibl TeX-
Honmoruu B cinydae ChatGPT cospanm ero nMeHHO
I TOnb3oBaresneil. JIpyrasg curyanus BO3SHUKA-
€T, eC/IM B IpOrpaMMe €CTb YacTU 4Yy>KOro Koja
071, OTIpeJie/IeHHbIMU MNIleH3uAMN. Torma Mo>xHO
KIATh IPETEH3NII OT aBTOPOB MM BIIAZlE/IblEB
JINIEH3UI.

Ecmn VI ucnonb3yroT KaK MHCTPYMEHT, TO
IPaKTUKa OOBIYHO IIPU3HAET aBTOPCTBO YeTOBEKa
Ha npoussefenne. Hanpumep, B 2011 r. Cyg EC
1o peny Esbi-Mapun IIslinep yToYHMII KpuTepun
oxpaHocrocobHocTu dororpaduit ¥ ykasas, 4To
doTorpadums cunTaeTcs MHTE/IEKTYaTbHBIM CO3-
IaHMeM aBTOPa, eC/IM «OTPa)KaeT €ro IMYHOCTD U
BBIp@)KaeT UTOTY CBOOOJHOTO TBOPYECKOTO BBI-
6opa aBTOpa». [Ipu aToM cyp OACHWI, 9TO TaKme
aBTOPCKIE IIPOV3BEJEHNA MOTYT OBITh CO3/IaHBI C
IIOMOUIBIO YCTPOJMCTBA VIV MAIIVHBI.

B Takux crpaHax, kak Bemukobpuranus, VH-
nud, Vlpmaupus, 3akoHbBI 00 aBTOPCKOM IIpaBe
BKJIIOYAIOT ITOJIO>KeHMsI 00 aBTOPCTBe Ha paboThI,
HOTyYeHHble C VCIIO/Ib30BAaHMEM MAIMH (KOM-
npioTepoB). Hampumep, 3akoH Benukobpuranun
06 aBTOpCKOM mpaBe 1988 r., B 1e/IOM MpU3HaBas
«MOpa/IbHOe» IIPAaBO aBTOPCTBA 32 JIMIIAMMU, CO3-
faBLIMMM IpousBesieHne (cT. 77 3akoHa), fenaer
VICK/TIOYEHMe /I TAKMX BUIOB IIPOM3BeNleHNI, KaK
KOMITbIOTEpPHBIE ITPOTPaMMBI, AU3aNHBI MPUPTOB
U Mo0ble IPOU3BENIeHNA, CO3/laHHbIe KOMIIbIOTe-
poM (computer-generated works).

[ToaBunuch U nepBble CAy4anu Jel O BO3MOXK-
HOCTM IIpU3HaTbh aBTOPCTBO 3a VIV. Hanpumep, B
2020 r. cyn lllenpmxens (Kurait) paccmoTpen fieno
0 CTaTbe, CTeHePMPOBAHHOIN NPOTrPAMMHBIM KOM-
wiekcoM Dreamrighter, mpuHamiexxammM Kpyi-
Helmemy knraiickomy I'T-xonpnury Tencent [19].
Korma ppyras kwmraiickas xommanus, Shanghai
Yingxun Technology Company, ckonupoBaa
TEKCT CTaThy ¥ OIIYO/IMKOBaJIa €ro Ha CBOEM CaliTe,
Tencent o6paTnmice B Cyp 3a 3aIUTOI ABTOPCKUX
npaB. Cyjbs BblHeC pellleHMe B I0/b3y Tencent,
MOTUBUPYA 3TO T€M, UYTO CTaTbs COHEPKUT OpU-
TUMHa/IbHbIe (OPMYIMPOBKY, MMeeT PasyMHYIO
CTPYKTYPY U JIOTMKY U3/IOKEHM, a 3HAYUT, OXpa-
HAETCA AaBTOPCKUM IIPAaBOM.

Hpyroit mpumep - Aeno o rpaduyeckoil HoO-
Bemte «Zarya of the Dawn», moganHo Ha pern-
crpanuio aBropoM Kpuc Kamranosoit B bropo
CIIIA o aBTOpCKOMY IIpaBy B HOs10pe 2022 1. [23].
B sTtom cnyvae, HaipoTuBs, bropo oTkasano B peru-
CTpalyy IpaB B OTHOIICHNUM M300paXKeHUIA, cre-
HepUpOBaHHBIX HelipoceTbio Midjourney. B ceoem
nycbMe Bropo coo6muo, 4To nepecMOTpUT IpK-
HATOE paHee pellleHNe O PerucTpanuy 1 UCKIIIo-
YNUT U3 HETO Te M300pakeHs1, KOTOpble CO3/IaHbl
HEPOCETDhIO, TIOCKONbKY 3apETUCTPUPOBATh MOXK-
HO TOJIBKO pabOTBI 32 aBTOPCTBOM Ye/IOBEKa.

C despans 2022 r. u 1o HacToOsIIlee BpeMs pac-
CMaTpMBAETCA CIOP aMEPUMKAHCKOTO y4Y€HOIO U
usobperarenss CruBeHa Taitnepa, cosmarens cu-
crempl VIV Creativity Machine, oTHocuTe/1bHO aB-
TOPCKUX IIPaB Ha L1 PPOBOI PUCYHOK, CO3/IaHHBIN
aToit cuctemoit [15]. Taitnep mobuBancs peru-
CTpanuy aBTOPCKuUX mpas (copyright) Ha pucyHOK
Ha CBO€ MMs:, MOTUBMPYA 3TO TE€M, YTO CO3JjaH-
Hb11 M VIV «paboran no Haitmy» (work for hire).
A TIOCKONIbKY IIpM3HaTh aBTOPCTBO 3a VIV HeBos-
MO>KHO, TpebOOBa/ll perucTpanuy CBOUX UMYIIe-
CTBEHHBIX aBTOPCKUX IIpaB KaK «pabOTOmATeNb».
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Vick ObII BBIIBMHYT B OTHOIIEHNM peleHns biopo
no aBropckuM npasam CIIIA 06 oTkase B pern-
crpauuu. B aBrycre 2023 r. Oxpyxxnoit cyn CIIA
BBIHEC pellleHNe, B KOTOPOM yKasasl, 4YTo padoTa,
IIOJIHOCTBIO creHepupoBanHasa VI, He MoXeT 0X-
PaHATbCA AaBTOPCKUM IIPABOM.

EcTp mpumeppl NMOXOXMUX CHOPOB U B MATEHT-
HOM IIpaBe.

Yxe ynmomMumHaBIIMIICA BbIIIE AMEPUKAHCKUI
usobperareny CrtuseH Taiyep cosman cucremy
VW DABUS, croco6Hyo0 caMOCTOATEIbHO CO3-
maBaTb u3o6pereHusa. CucremMa, B CBOIO O4epefb,
«1300pena» yCOBEPUIEHCTBOBAHHBIN KOHTEHEp
I/ XpaHeHMA IPOAYKTOB MUTAHNA ¥ aBapUITHYIO
CUTHa/IbHYIO lamnry. Taitnep mopan naTeHTHBIE 3a-
SABKY Ha U300peTeHNsI CUCTEMBI II0 BCEMY MUPY 1
yKa3aj B KauecTBe eIMHCTBEHHOTO M300peTaTes
camy cuctemy V. Bespe (xpome IOAP) 3aaBku
OTKJIOHW/IV HAa OCHOBAHUY TOTO, YTO M300peTaTe-
JIEM [OJDKEH OBITH YeIOBEK.

B utone 2021 r. uso6bperarens DABUS mo6mi-
Cs1 B aBCTPaA/IMIICKOM Cyfie IepecMOTpa pelleHns
KOMICCapa 110 IaTeHTaM O TOM, YTO Mall/Ha He
MOXKeT cuuTarbcs usobperarenem. Tak aBcTpa-
JIMVCKUI CyJ; NEepBOM MHCTAaHLMM BIIEpBbIE CO3-
Ja/l IMpeLefeHT O BO3SMOXKHOCTM npusHaHua VI
usobperarenem. OnHako yxe 14 ampens 2022 r.
no gery Commissioner of Patents v Thaler ®epe-
Pa/bHBIN CyJ, ABCTpanuy B IIOTHOM COCTaBe II0-
CTaHOBMJI, YTO YCTPOMCTBO C MCKYCCTBEHHBIM
MHTE//IEKTOM BCe-TaK/ He MOXKeT CUMTAThCS U30-
operarenem. Cyn obparun ocoboe BHUMaHue Ha
TO, YTO MCX0pA U3 [laTeHTHOrO 3aKOHa ABCTpanun
1990 r., ero A3bIKa, CTPYKTYpPbI, UICTOPUM, & TaK-
K€ HaMepeHNs 3aKOHOJaTeNsd «IefCTBUTETbHBIM
usobperaresieM» MOXXET OBITb TOIBKO IIPABOCIIO-
cobnoe muuo. Cyz paccMOTper C/I0BO «1300peTa-
Telb» B 3HaveHuy muna (imiy), cosparomiero(nx)
VI paspabaTbIBaroero(x) MPORAYKT, M OTMETIUII
HeoOXOVMOCTh YelTOBEYeCKOTO BMEIIATEeTbCTBA
PV CO3JaHUM M300peTEeHNI, IOIyTHO yKa3aB Ha
TO, YTO M300peTeHNe BOSHUKAET «B yMe pusmde-
CKOTO /ML WV (PU3NYECKNX JIULI».

He cnenyer 3abpiBath 1 0 Apyroi npobieme,
CBA3aHHOM ¢ ucnonb3osanueM VIV npn cosmanumn
npousBefieHnit. JTo IpobremMa MCIOIb30BAHNA
IIPOM3BENEHNII APYTUX aBTOPOB IIpYU OOy4eHMM
V. BionHe 04eBUHO, YTO HEOOXOANMO OTIpefe-
JINTDb CyOBEKTA OTBETCTBEHHOCTY B CTydae, KOIfa
VW oby4aercss Ha MpOU3BENEHNX, OXPaHIEMBbIX
aBTOPCKUM IIpaBOM, 0e3 BefjoMa M COITIACKsl aB-

TOpoB (IIpaBoobmamaTenei). Y>ke CerofHs MHOTVIE
aBTOPBI CUMUTAIOT CBOM IIpaBa HapyLIEHHBIMU W3-
3a TOTO, 4YTO 00BEKTHI, creHepupoBanHbie VI, co-
CTaB/IAIOT KOHKYPEHIMIO UX NPOM3BENEeHUAM Ha
IIaTHBIX I1aTdopMax [11]. Bce aTo ykaspiBaeT Ha
OYEBUJIHYIO IIOTPEOHOCTh B BBIPAOOTKE €UHOO-
OpasHBIX IIOIXOJI0B K PeTy/IMPOBAHNIO YKa3aHHBIX
OTHOILEHMI KaK Ha HallMIOHa/IbHOM, TaK ¥ Ha MeX-
JIYHapOJJHOM YpOBHe.

VTak, 3akoHO#ATeNb IOKA OCTaBIAET OTKpbI-
TBIM BOIIPOC O CTaTyce OOBEKTOB, CO3[aHHBIX
N Ges ydactuA 4enoBeka. VImeromasaca Ha ce-
TONHAIIHMI JIeHb CyfeOHas INpaKTMKa OTPUIIA-
€T BO3MOXXHOCTb IpM3HaHMA aBTOpCTBa 3a V.
Bo Bcex cny4asx, Korja cyj MOXKeT YCTaHOBUTb
MUHIUMAJIbHOE TBOpYECKOE yJacTue 4YeloBeKa B
CO3[JaHUM TIPOJyKTa, aBTOPCTBO IIPM3HAETCA 3a
4e/I0BeKOM. TaKylo )Ke MO3ULMI0 3aHMMAIOT Hally-
OHa/IbHbIE 3aKOHOMIATe I TeX CTPAaH, I7je IPUHATHI
cIlenyajbHble HOPMbI 00 aBTOPCTBE HA «MAIlVH-
HOe TBOpuYecTBO». 3akoHogaTenb EC g onpene-
JIeHUA aBTOPCTBA B 3TUX CIy4asX fie/laeT aKIeHT
Ha TBOPYECKOM XapaKTepe Ipollecca CO3JaHMA
IpOM3BeNleHNsA, a He Ha TBOPYECKOM XapaKTepe
HOTYYeHHOTO pe3ynbrara. TakuM 06pa3oM, MOX-
HO TOBOPUTD 00 OIIpeie/IeHHOM I1epe0CMbICIeHNN
KaTeropuim «TBOPYECTBO» /ISl 00BEKTOB, CO3/IaBa-
eMbIX ipy nomouu VIN.

ITopBopmsa utory, cnefyeT BBIAENINTD T€ BOIPO-
Cbl, KOTOpbIe TPeOYIOT pelleH)si OT HAIVIOHAJIb-
HOTO 3aKOHOfiaTenss B cdepe IpaBa MHTENIEK-
TyaJIbHO COOCTBEHHOCT) B CBS3M C aKTVMBHBIM
pasButueM TexHonmornit V. Ilepsoiit u Hanbonee
BaXKHBII BOIIPOC 3aK/II0YaeTCA B TOM, CIeAyeT Jin
BOOOIIle OXpaHATh MPOAYKTHI, cos3manHble VN, ¢
IIOMOIIBIO IIpaBa MHTE/UIEKTYa/lbHOI COOCTBEH-
HOCTU WIU C/IeflyeT YCTAaHOBUTb JUII HUX VHOM
IpaBoBOIl pexxuM. Ecnm 3akoHofaTenb BKIIOYUT
TaKye IPOJYKTHI B IIepedeHb 00BEKTOB MHTEJIIEK-
Tya/lIbHOJ COOCTBEHHOCTH, TO KaKOIl peXXKuM O6yzaer
Haybosiee ONTVMMA/IBHBIM C YYETOM TOTO, YTO Ta-
K1e 00'beKThI MOTYT He TO/IbKO 00/1afjaTh Ipu3Ha-
KaMy IPOM3BEleHN I, HO M TPeACTaB/IATh OO0t
HOBbIe TeXHMYECKMe pe3y/IbTarhl (M300peTeHNms,
I1OJIe3HbIE MO )?

Bropoii, HermocpeiCTBEHHO CBA3AHHBIN C IIpe-
ABITYIIVIM BOIIPOC: KOPPEKTHO JIM TOBOPUTH 00
aBTOPCTBE 4Ye/IOBEKa B TeX C/IydasAx, KOIZla OH He
IpuUIaraeT TBOPYECKUX YCWINI K CO3[aHNIO TIPO-
nykra? Ha Ham B3I/Aj, aBTOPCTBA 4Ye/lOBEKa Ha
TaKle pe3y/IbTaThl BO3HMKATb He JOJKHO.
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Haxonern, Hambormee CIOXKHBIN BOIIPOC: BO3-
MO>XHO /1 ITpu3HaHKe aBTopcTBa VIV Ha mony4deH-
HBIJl VIM Pe3Y/IbTaT, ¥ €CIM [a, TO KaKOM JJO/KHA
OBITb IPAaBOCYOBEKTHOCTD TaK HAa3bIBAEMBIX IOHII-
toB VMIM? Ha Ham B3mIAn, 0O0bEKTbl, CO3MaHHbDIE
V1 aBTOHOMHO, ClIeffyeT pacCMaTpUBaTh KaK 00b-
€KTbI, IpYpaBHEHHbIE K Pe3y/IbTaTaM MHTEIEKTY-
aJIbHOJ JIeATEIbHOCTH, 110 aHAJIOTUM C IIPABOBBIM
PEXMMOM, KOTOPBIN MCIONB3YETCA B OTHOLIEHUN
CPeACTB MHAMBUAYaNu3auyuu. B aTtom cinydae HeT
HeoOxomuMocTy B 3akpertenun 3a VIV craryca
CyObeKTa M Kakux ObI TO HY OBbIJIO «MOpPAIbHbIX»
npas, nockonbky VMV He obnajaer mpusHaKaMu
MMYHOCTU. TOYHO Tak >Ke CHUMaeTca BOIPOC O
TBOPYECKOM XapaKTepe NPOU3BEEHUI M O CIIO-
cobnoctu VIV x TBOpuecTBy. VIV Ha coBpeMeHHOM
aTarne ob/maiaeT pa3BUTON CIIOCOOHOCTBIO K VIMM-
TalMy TBOPYECKOTO Pe3yIbTaTa, OTHAKO CaM IIpO-
1]eCC CO3[JaHNs TAaKOTO pe3y/bTaTa Hellb3sl CYUTATh
TBOpuYeckuM. HakoHel, B paMKax TaKoro pexxmma
BO3MO>KHA ITPaBOBas OXpaHa JII0OBIX Pe3y/IbTaToB
«MAIIVHHOTO TBOPYECTBa», HE TOJIBKO MMEIOMINX
IPU3HAKY IPOV3BEJEHNA, HO U MHBIX 00BEKTOB
VIHTeJ/UIEKTYa/IbHOI COOCTBEHHOCTM. 3aKOHOJA-
TE/I0 NOTPeOyeTCs pelnuTb BOIIPOC O TOM, 32 KeM
3aKpeNuTh UCKITIOYNTEIbHbIE (MMYIeCTBEHHbBIE)
npaBa Ha Takue oObekThl. [lo Hamemy MHeHMIO,
3TO MOKeT OBITh KaK paspabOoTUNK, TaK ¥ IO/Tb30-
Baresnb 1oHUTOB VI
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HIOPHBEPI'CKUH ITPOIIECC CKBO3b ITPU3MY
NCTOYHMNKOB MEKIYHAPO/ITHOI'O ITPABA

THE NUREMBERG TRIALS THROUGH THE PRISM
OF SOURCES OF INTERNATIONAL LAW

AHHOTALVA. B cratbe pacCMaTpUBAIOTCA BOIPOCHI
(hopMUPOBaHVA IPABOBBIX OCHOB JIETUTYIMHOCTI CO3JAHMA
u pesitenpHOCTH HiopHOeprckoro TpubyHama ¢ IIO3MINN
VICTOYHMKOB MEXJYHapPOJHOIO ITPaBa, CYIIeCTBOBABUIMX K
MOMEHTY HaJaJla €ro JeATebHOCT, HaIM4ysl HOPMATVBHbIX
OCHOBaHWIT JjIs1 KOHCTaTauuy ¢akTa HapylreHus ¢ammcT-
ckoil lepmaHueil HOPM ¥ TIPMHLMIIOB MEXyHapOJHOIO
IpaBa, BBIPAOOTAHHBIX A0 HaYajIa Bropoit MupoBoit BOIHEL
ABTOp paccMaTpUBaeT IOCTIENOBATEIbHOE OTPAXKEHNE KO-
YEBBIX MJIEN MEXITYHAapPOJHOIO ITpaBa B MEXKIYHapOJHbIX
IBYCTOPOHHMX ¥ MHOTOCTOPOHHMX COIVIAIIEHUAX CTpaH,
aktax JIurm Hammii, joxymenrax KeneBckmx m Taarckmx
koHpepeHumit koHna XIX - Havyama XX B., a TakKe CBA3b
7 B3a¥IMHOE B/IMsAHME IPABOBBIX CUCTEM PA3HbIX CTPaH, UX
BHYTPEHHETO 3aKOHOJATENHCTBA C IMPABWIAMM HaJHAIVO-
Ha/IbHOTO mopsizka. Yepes npusmy HiopHbeprckoro mporec-
Ca OLIEHNMBAETCST HEOOXOMMOCTD IIPM3HAHI Y IPYIMEHEHIsT
001X IPYHIUIIOB [IPAaBa, HE3ABUCUMO OT (POPMBI VX BBIPa-
JKEeHIA, B KadecTBe (yH/IaMeHTa/IbHOM OCHOBBI KaK HAINO-
HaJIbHBIX ITPABOBBIX CUCTEM, TaK VM MEXXYHaPOJHOTO IIpaBa;
0603HAYAIOTCST KOHKPETHBIE HOPMBI MEXAYHAPOFHOTO IIpa-
Ba, HapylIEeH)Ee KOTOPbIX CTa/I0 OCHOBAHMEM IIPUBJIEYEHNSA K
OTBETCTBEHHOCTH NIPENCTABATENEN TUTIEPOBCKOTO PEXIMA.
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operation of the Nuremberg Tribunal from the perspective of
the sources of international law that existed at the time of its
inception, the existence of regulatory grounds for stating the
fact of violation by Nazi Germany of the norms and principles
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War II. The author examines the consistent reflection of
key ideas of international law in international bilateral and
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order. Through the prism of the Nuremberg trials, the need
for recognition and application of general principles of law,
regardless of the form of their expression, is assessed as
the fundamental basis of both national legal systems and
international law, and specific norms of international law
are identified, the violation of which became the basis for
bringing to justice representatives of the Hitler regime.
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Hu 00Ho 20cydapcmeo 60 6pems 80iiHbL ¢ Opy2um He 00IHHO Npubezamv K maKum epai-
0ebHbIM Oeticmeusim, Komopovle cOenanu 6vl He803MOMCHbIM 83aumHoe 0osepue 6 0yOyuLem
cocmosHuy mupa... Bedv u 80 8pems 80iiHbL 00/HHO 0CMABAMbCS XOMb Kakoe-HUOYOb 00-
sepue k 00pasy moiciieil 6paza, NOMOMY UMO UHAUE HENL3ST 3AKTOUUMb MUP U BpPaxoebHbie
Oelicmeus npespamamcs 6 ucmpebumenvuyro eoiiny (bellum infcernecinum). Botina ecmo
ne4anvHoe, BbIHYHOEHHOE CPeICBO 6 eCIeCBeHHOM COCIOSHUY (K020a Hetn HUKAKOLL Cy-
0eb6HOTI UHCMAHUUY, NPU20BOP KOMOPOTL UMes Obl CULY 3aKOHA) Ymeepoumn cé0u NPpasa cu-
710Ti, K020 HU 00HA U3 CMOPOH He Moxcem Ovbimb 00vA6eHA Henpasol (mak Kax amo yie
npeononazaem cyoebHoe peuierue) U TUb UCXOO0 BOLIHLL peuidem, Ha Hveli cropoHe Npaso.
Kapamenvuas eotina (bellum punitivum) mexnoy eocyoapcmeamu nemvicnuma... Omcrooa
cnedyem, umo ucmpebUumenvHas 80LHA, 8 KOMOPOL Mo2ym Oblimb yHUUMONEHbL 00e cmopo-
Hbl, 4 6Mecte ¢ HUMU U BCAKOe Npaeso, npusesna 0vl k 6eHHOMY MUPY UL HA eUAHIMCKOM
k1a00uue uenoseuecmea. CnedosamenvHo, H0000OHAS 80UHA, A cMaAo Oblmb, U NPUMeHeHUe

cpedcms, 8edyusux x Heil, 007IHCHbL Obib 0€3YCTI06HO 3anpeuseHbol.

onb HiopuOeprckoro mpouecca B Gpopmy-

JIMPOBAHUM TIPUHIMUIIOB MEXYHApOJHOIO

IIpaBa, CTAHOBJIEHUM VIHCTUTYTOB MEXJY-
HapOJHOTO ITIPABOCYAMA, OTBETCTBEHHOCTM B
MeXIYHApOJHOM IIpaBe, a Takke B (HOpMUpo-
BaHMM MMPOBOIO IIPAaBOIIOpAAKa Iocie Bropoi
MMPOBOJI BOVIHBI He BbI3bIBAET COMHEHNIA, JOCTA-
TOYHO XOPOIIO OCBEIll€HA B ICTOPUYECKON U IIpa-
BOBOJI JINTEPATYPE, YTO JAET OCHOBAHMs, OIyCTUB
JAHHbIE XaPAKTEPUCTUKY IMPOLECCa, TOCMOTPETh
Ha BOIIPOC C PYyroit cTOpoHbL: 6b1 1 HiopHbepr
K/TII0YeBOJ BeXOil B (POPMMPOBAHNM UCTOYHUKOB
MEX/IyHapOJHOrO IpaBa MM XK€ €ro IPOBefleHNe
y>K€ OCHOBBIBA/IOCh Ha JOCTVDKEHUAX JOKTPUHBI
MEX/IYHapOJHOIO IIpaBa, MMEIINX HOpuamnde-
CKYIO0 CYTb M CUJIy MICTOYHUKOB MEX/YHapOJHOIO
npaBa‘

HropuOeprckuii mporecc — TeMa, He Tepsolasn
aKTYyaJIbHOCTM, MHOTOOOpasus acIeKTOB COmep-
JKaHUA U SMOLIMOHATIbHOM OKPAacKM, U Jaxke Ipu-
obpeTarolas 3HAYVMOCTb BHOBb JI BHOBb C yue-
TOM COBPEMEHHOI T€ONONMUTUYECKON CUTYaLNM,
HapacTaIUX IPOTUBOPEYUNIL, SCKATALNUN MEX-
IYHApOOHBIX KOH(INMKTOB, I3MEHEHN ITOJXO/[0B
K MEX/YHapOJHOMY IIpaBy U PacCCTaHOBKM CHJI B
paMKax MMpOBOTO coobiiecTBa. Tema, KOTOpYyIo
C/IO)KHO OIMCAaTh CYyXO M B OTPBIBE OT JIMYHOIO
BOCHPUATHA ¥ UICTOPUYECKOTO KOHTEKCTA.

OpHMM U3 acCIIeKTOB JaHHOM TEMBbI ABIAETCA
BO3MOXKHOCTb ¥ HEOOXOIVMMOCTD €€ paccCMOTpe-
HVSL He TOJIBKO C TOYKM 3peHVs GOpMMUPOBAHUA
IPUHIUIIOB MEXIYHAapOJHOTO YTOJIOBHOIO IIpa-
Ba, HE TOJbKO C IO3ULMII YTBEP)KIEHNUSA HOBbIX
COCTAaBOB YIOJIOBHBIX NPECTYIUIEHNII IIPOTUB 4Ye-
JIOBEYHOCTY, HO M C TOYKM 3PEHMA VICTOYHMKOB

Kanm . «K seunomy mupy»

MEXJYHApOJHOIO IpaBa M UX PO/IU B IpaKTUKe
MEX/IYHaPOJZHOTO B3aMMOJENCTBUA, C IMO3ULIUNU
UX CBA3SM C BHYTPEHHUM 3aKOHOJAaTEIbCTBOM
CTPaH, B3aMMOJENCTBUA MEX/YHApOJHOTO U Ha-
L[MIOHA/IbHOTO IIpaBa, 3Ha4Y€HMA MEXJyHapOIHbIX
JIOTOBOPOB KaK MCTOYHMKOB MEX/yHapOJHOIO
IpaBa ¥ BEKTOpAa PasBUTUA HALMOHAJIbHBIX IIpa-
BOBBIX CHUCTEM, 3HAY€HUA JIEATETbHOCTU OT/E/b-
HBIX CTPAH B MHULIMMPOBAHUY IIPOLIECCOB MEXY-
HapOIHOTO HOPMOTBOPYECTBA.

Yxxe B 1941 1., CIIyCTA HECKONIBKO MECALEB I10-
cie BTOp>)KeHM:A TMTIepOBCKoil lepManuy Ha Tep-
puropuio Coserckoro Corsa, B Horax HapogHOro
KoMmuccapa nHocrpanHnbix gen CCCP B. M. Mono-
ToBa [11], HanpaB/IEHHBIX ITIOC/IAM ¥ IIOCTTAHHMKAM
BCex cTpaH, ¢ KotopeiMyu CCCP nmern gunnomarn-
JecKie OTHOIIeHNMA, 00PaIanoch BHUMAaHME MeX-
JLyHapOJHOTO COO0IIeCcTBa Ha BONMMIOIIME IIPECTy-
wieHnA QalCTOB, <BO3MYTUTEIbHbIE 3BEPCTBA»,
«YYOBUIIHBIE 3/I0REAHNS HeMeIKO-(alICTCKIX
3aXBaTYMKOB» KOTOpPbIE YK€ Ha TOT MOMEHT 3a-
TPOHY/N, B YaCTHOCTU, bpanckyio, CMmoneHnckyio,
Jlennurpazpckyo obnacty, YkpamHckyio CCP
(0. Xopruua, Peniku, Xonms! un ap.), benopycckyio
CCP (bopucos, Bure6ck, Tomens) u apyrue pe-
PEeBHI, cela, TOpoja 1 00/1acTy CTPAHBI.

Hota akueHTMpyeT BHMMaHue Ha HapylIeHUN
TUTEPOBCKOV lepmaHmen ye CyleCTBYHOLIMX
«37IeMEHTApHBbIX» HOPM U NIPUHIUIIOB MEXJyHa-
POJHOrO NpaBa, 3aKpeIIeHHbIX [aarckoit KOHBEH-
uueir 1907 1., y9acTHuUIIE KOTOPOI ABJANACh U
cama [epMaHus, C BO3/I0)K€HNEM OTBETCTBEHHOCTH
Ha «IIPeCTYIIHOE TUTIEPOBCKOE IIPABUTENIbCTBO
Tepmanum». Tak, NmOAYEPKUBAIOTCA HAPYLIEHU:
IIpaB BOEHHOIUIEHHBIX IIPM YCTAaHOBJIEHMM JIa-
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repHoro pexuma (Ilopxosckuit, YepHYXUHCKMIL,
HInTbKOBCKMIL, [JeMbAHCKIII TarepsA BOEHHOIIIEH -
HBIX), KOTOpble 3a(pMKCHPOBAHbl B IIPU3HAHHOM
kak CCCP, rax u Iepmanmneit [Ipunoxxenun x Kon-
BEHIIVM O 3aKOHAX U 00BbIYasiX CYXOITyTHOV BOJIHBI
ot 18 okTs16ps 1907 1. [7].

9T NOKYMEHTBI, COCTaB/lIeHHbIe B paMKax M-
IVIOMAaTUYECKMX OTHOIIEHMII CTPaH U He ABJAI-
myecsd MCTOYHMKAMM MEX/YHapOJHOIO IIpaBa,
OJIHAKO, TIO/{HMMaJIV BOIIPOC 00 OTBETCTBEHHOCTH
BOEHHDBIX INPECTYIHUKOB, JeAHUA KOTOPBIX pac-
IPOCTPAHANNCh Ha TEPPUTOPUM MHOTMX CTPaH;
OHIU 0003HaYaMM PoNlb OT/ETbHBIX TOCYAAPCTB U
MeXX/JYHapOIHOTO COTPYAHIYECTBA B chepe MexX-
AYHapOJHOTO IPaBOTBOPYECTBA.

CospanHoll B Hoss6pe 1942 1. UpesBbI4aitHoil
TocymapcTtBennoit Komuccunm no ycTaHOBIeHMIO
VI pacCiIeflOBaHMIO 3/I0fiesIHMIT HeMelKO-(armcT-
CKMX 3aXBaT4YMKOB [17] 6bl7a OTBeeHa KIoueBas
pOnb B NOKYMEHTMPOBAHUM IPECTYNJIEHUI TUT-
JIEpPOBCKUX OKKYIIAHTOB Ha TEPPUTOPUM CTPAHBI,
KOTOpble B OyAylleM NPU3BaHbI ObUIM COCTAaBUTh
YacTb NOKA3aTe/IbCTBEHHOI 6a3bl UX JEeTHMIL.

Bonpocnonyunn ceoe npogomkenne B Mockos-
ckot pexmapanuu npasutenbcts CCCP, Benuko-
oputannn u CIIA 1943 . «O6 OTBETCTBEHHOCTH
TUT/IEPOBIIEB 32 COBeplIaeMble 3BepcTBa» [13],
KOTOpbIe YABOWINCh Ha OCBOOOXKIAaeMbIX Teppu-
topusix Coserckoro Corw3sa, @panyun un VMranunu,
u B «Jlexmapanym 1o BOIpPOCY 0 BceoOIeil He3-
omacHocTm» [4]. Jlexmapaumy pasrpaHNYMBAIOT
IPeCTYIUIEHNs, COBEPUIEHHbIE Ha OIpeJe/IEeHHON
TEPPUTOPUM U MOACY[HblE COOTBETCTBYIOIIUM
HAIlMIOHAJIbHBIM CyAaM (110 KOTOPBIM IIpeAIoya-
raeTcs OTIPaBKa IPECTYIHUKOB Ha TEPPUTOPUM
COBEpUIEHNA UX NPECTYIVIEHUN JIA Cy/la CO CTO-
POHBI HApPOZIOB, HaJ| KOTOPBIM OHM COBEpPILIA/IN Ha-
CWUINe), U TIPeCTYIUICHNs, «KOTOPble He CBS3aHbI
C OIIpefie/IeHHBIM reorpadmiecKuM MeCTOM I KO-
TOpble OyIyT HaKasaHbl COBMECTHBIM pelIeHUeM
IIPaBUTETbCTB-COI03HMKOB», 03BY4MBas UJEI0 He-
00XOIMOCTY MEXXIYHAPOJHOI I0OPUCANKLINY, 00-
YCIOBJIEHHYI0 CaMMM XapaKTepOM COBEpPIIAeMbIX
npecTymieHuit, kotopoiii B Hote CCCP 1941 1.
0003HaueH KaK «II0BCEMECTHBII Y IIPeyMbIILIICH-
HBIII».

JlaHHas upes momyumna ceoe popMaTbHOE 3a-
KperieHue 8 aBrycra 1945 r. yepes cornaiieHue,
UMepllee MpUPOJy HOPMAaTMBHOIO JOTOBOPa, O
cosfaHNy MeXIyHapOJHOTO BOEHHOTO TpuOyHa-
Ja, yTBepKAeHue ero Ycrasa u Permamenta [18].

B xope mporecca noficyiIMbIMM OCIIApUBaIOCh
CaMo CyIIeCTBOBAHE HA MOMEHT COBEPLIEHNA Jle-
STHUI HOPM, HapyllIeH)e KOTOPBIX MOITIO ObI CTaTb
OCHOBAHMEM [|/ISl IPUBJIEYEHNS UX K OTBETCTBEH-
HocTH. OfHAKO OTCYTCTBUE €IVHOIO CUCTEMATH-
3MPOBAHHOTO MCTOYHMKA HOPM M COOTBETCTBYIO-
LIEr0 MEeX/YHapOZHOTO [OrOoBOpa He IO3BOJIAET
CHeNaTh BBIBOJ, O TOM, YTO IIpOLiecC ObII OCHOBAaH
TOJIPKO Ha HOpMaX, CO3JaHHBIX post factum. Hatot
MOMEHT MeX/[yHapOIHbIM IIPAaBOM y>Ke OblIa pas-
paboraHa u chopMupoBaHa onpefereHHas 6asa
HOPM, IIPUHIUIIOB, 00bIYaeB, UTHOPUPOBAHNE KO-
TOPBIX HE MOXXET OBITb CBSI3aHO TOJIBKO C OTCYT-
CTBUEM €[VIHOTO, KOAMUIVIPOBAHHOTO MEX/[yHa-
POJHO-TIPABOBOTO aKTa, O YE€M CBUJETEILCTBYET
BCA MCTOPMA PasBUTUA MEXAYHapOZHOTO IIpaBa
U 0COOEHHOCTV IPUMEHEHUA ero YCTAaHOBJICHMI,
TeM 60J1ee YTO MHOTYE TIPYHIIMAIIBL 1 IIPABUJIA YKe
nproOpeny HOpMaTUBHBIN XapaKTep.

MO>XHO BBIIEIUTD HECKOIBKO I'PYII ICTOYHM-
KOB, alleJUIMPOBAaTh K KOTOPhIM BO3MOXXHO KaK K
IPaBOBBIM OCHOBaM JIerMTMMHOCTM HiopHOepr-
CKOro TpuOyHaa, BKIIOYasd €ro MaTepuaabHYIO
CTOpOHY:

— cepus OrOBOPOB, 3aK/I04YeHHbIX [epMaHuen
B 1930-x rr. ¢ psajgom ctpan (Pymbinus, Benuko-
opuranus, [lonbura, /Intsa, JlarBus, Opanuys u
Ip.) M BeHYaeMbIX makToM MonoroBa-Prb66en-
Tpomna 1939 1. [5], HapyIeHVe KOTOPBIX aKTOM Tep-
MaHCKOJ arpeccuyl IpOTUBOPEYN/IO KaK MX HETO-
CPefiICTBEHHOMY COZI€p)KaHWIO M B3ATBIM Ha ce6s
06513aTe/IbCTBaM CTOPOH, TaK M He TOIbKO MOJTYa-
NMBO IPU3HABAaEMOMY, HO U 3aKPEIUVIECHHOMY Ha
YPOBHE MEXJYHApOJHbIX JOKYMEHTOB IPUHIITY
JI06POCOBECTHOTO BBIIIO/THEHS 00513aTe/IbCTB;

- «1paBo JKeneBbl» u «mpaBo [aaru», orpaxa-
Iolllee Ha ypOBHe KOHBEHIINI, paHee paTuduumpo-
BaHHBIX [epMaHuMelt, mpaBuIa u 0ObIYay BefieHNA
BOJIHBI;

— Craryt J/lurm Haumit Kak cocTaBHas 4acTb
Bepcanbckoro mmpHoro porosopa 1919 r. [1],
CratyT IlocTOAHHOI masaThl MEXJyHAPOJHOTO
npasocymuA 1920 r. u gpyrue akrel JIuru Hanniz,
cofiep)kalliyie yKasaHue Ha «00Iye IPUHIUIIBI
IIpaBa, NPU3HAHHbIE LVBUIM30BAHHBIMM HALVA-
MI» B Ka4eCTBe IIPYMEHVMOTrO NpaBa U, COOTBET-
CTBEHHO, CaMll IIPVHIIVIIBI IIpaBa Kak o61iue, 1c-
XOJIHbBIE €r0 Havasa.

Yxe B Craryre JIurm Hanmit B KauecTBe upei-
HBIX OCHOB, BBIPaOOTaHHBIX JJOTOBAPMBAIOIIVIMIICA
rOCyflapCcTBaMy, IPOBO3IVIANIAETCA M 3aKPeIiA-
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€TCsl PO/Tb CIPABEAIMBOCTY U YeCTU KaK OCHOBBI
MEX/JYHAPOIHBIX OTHOIIEHWU, HeOOXOAMOCThb
TIATE/IbHO COOJIIOfIaTh BCe HajaraeMble MEXIYHa-
POIHBIMM JIOTOBOPaMU 00s13aTe/IbCTBA BO B3aMM-
HbIX oTHOoIeHMAX. CtaTbsa 38 CraryTa IlocToAHHOI
HaJIaThl MEeX/[yHAPOIHOTO ITPaBOCYAMs, IPM3HABAs
o011I1ie TPMHIUIIBI TPaBa IVBUIN30BaHHBIX HAIUI
VICTOYHVKOM MEX/IyHapOJHOTO IIpaBa, yTBEPKAAeT
X 0c060e 3HaUeHIe B Ka4eCTBEe HOPM BBICIIIETO I10-
pAnKa, HOpM-JJiell, IeKAX B OCHOBE Pa3/IMYHbIX
IIPaBOBBIX CUCTEM, MEXYHAPOLHOTO IIPABONIOPA/-
Ka ¥ BBITEKAIOILINX B TOM YKC/Ie U3 COOOPaXKeHMIt
TYMaHHOCTM, YBa)Ke€HNA IIPaB 4e/IOBEKa, KOHIIEM-
LIVIJ1 €CTeCTBEHHOTO IIpaBa.

ITo muenuro B. V. Illenenesa, camo 1o cebe
€CTeCTBEHHOEe IIPaBO He MOXXET BBINIONHATH POTb
HOPMAaTMBHOTO PETY/IATOPa 00I[eCTBEHHBIX OTHO-
IIEHWIT, HO, BBIPAXKasl UJeN, Ujeasbl, TpeboBaHMs
€CTeCTBEHHOTO OBITVS JII0fiell, OHO BBICTYIIAET 110
OTHOUIEHNIO K TO3UTMBHOMY IIpaBy B KauecTBe
aKKYMY/IMPYIOIIEro CPefCTBa, IPUJAOLIEro 0pu-
OVYeCK/M HOPMaM TO COZepyKaHUe ¥V CMBICT, KO-
TOpBIE ABJAITCSA IPUOPUTETHBIMMI, HEOOXOUMBI-
MM J1 COLVIAJIbHOM XKM3HU ¥ KOHKPETHDIX JIIOfIE
[12, c. 251].

M orpunaTh Hanuuyue JAHHBIX UMEANIOB U
IPUHIMAIOB — 3HAYUT OTPULIATh Ha/lIM4yKe Ipasa
B 1Ie/I0M, YTBEpXKJas NMUIIb OTCYTCTBYE TPAHUIL] U
HauaJ CIIpaBeyINBOCTMY, TaK JOJITO ¥ KPOIIOT/INBO
BBIHAIIIMBAEMbBIX Ye€/IOBEYECKON IMBUAM3ALNEN
elle co BpeMeH PUMCKOTO IIpaBa.

Bonpoc o npuHIMIax Me>XyHapOfHOIo IpaBa
3aKOHOMEPHO HaTaJIKMBaeTCs Ha IpobIeMy cOOT-
HOIIEHMSI MEX/[yHAapOJHOTO 1 BHYTPEHHETo Ipa-
Ba, BHYTPUTOCY/JAPCTBEHHOI 11 HAATOCY/JaPCTBEH-
HOJ CYIJHOCTM JAHHBIX NPUHLMIOB, Ipo6IeMy
uX Kaaccudukanyuy, BO3MOKHOCTY BBIJie/IEHNS B
Ka4yeCcTBe CAMOCTOATE/IbHON KaTeropuy MeXIyHa-
POIHO-IIPaBOBBIX IPMHILINIIOB, KOTOPasi IO KOHIA
He ObIIa paspelleHa U MOC/IefYOIMY JJOKYMeH-
tamu OOH, B yacTHOCTM [lexmapanneil 0 MpuH-
LMIAX MEXJAYHAapOJHOrO IpaBa OT 24 OKTH6PH
1970 1. [3]. Tem He MeHee, cOBpeMeHHas I0pUANYe-
CKas Teopys U IpaKTHKA IPaBONPUMEHEHNUs IIpU-
HUMaeT CYILIeCTBOBaHMe NPUHLUIIOB ¥ IIPU3HAET
UX IPaBO Ha XM3Hb Yepe3 KOHKPETHBIN CIEeKTpP
CUTyalMil MX MICTIONIb30BaHMA (/11 BOCIIOTHEHVS
IIpO0eIOB B PEry/IMpOBaHNM OTHOIIEHUY, YCTpa-
HeHUs IPOTUBOpEYNii, HeOoIpefeleHHOCTH, II0-
JICKA «/lyXa» IIpaBa B IIpOl[ecce ero MpUMeHEeHN,
VICTIO/Ib30BAaHNA aHAJIOTUM IIpaBa 1 Ip.).

JJOBOIbHO  CTIOXKHBIM IIPENCTAB/IACTCA [e/0
pasrpaHMYeHNs BHYTPUTOCYAPCTBEHHON 1 MEX-
JLYHapOJHOI IPUPOJbI OOLIVX IPUHIIUIIOB IIPaBa,
IIOCKOJIbKY MHOTJIE VI3 HIX B KayecTBe 00X Ha-
JajI IpaBa BBICTYMAIOT HAa KXIOM MX YKa3aHHBIX
YPOBHeJT MM Xe ABJIAI0T CO00I1 B3aMOJEIICTBIE
HAIlJIOHAJIbHOTO ¥ HA/IHAIIIOHA/IbHOTO YPOBHSA
IIPaBOTBOPYECTBA, X B3auMHOe BiysAHNe. Ob1ye
IpUMHUMIBI IpaBa, no MHeHno 0. C. Pomaiuesa,
KaK BBITEKAIOT Y3 HAIVIOHAJIbHBIX ITPAaBOBBIX CI-
cTeM, Tak U (OPMUPYIOTCA B paMKaX MeX/yHa-
ponHo-TpaBoBOIT cucteMbl [15]. Ob6ume mpuH-
IIVIIBI IIpaBa BBICTYIAIOT U JO/DKHBI BBICTYIIATh B
KauecTBe OPVMEHTNPA, CBOEOOPa3HOro MasKa Ipu
HEJIOCTATOYHOCTY JOTOBOPHOTO MM OOBIYHOTO
perymmpoBaHusa B MeXAYHapOJHOM IIpaBe, fid 1
B IIPAaBOBOM PETY/IMPOBAHUY B II€I0M, IIOCKOTIbKY
COCTaB/IAIOT QyH/IAMEHT IIpaBa.

JloKTpuHa MeXIYHapOZHOTO IpaBa U HEKOTO-
pble BpIBOAbI KoMuccuy MeXXIyHapogHOTO IpaBa
OOH g xapaKkTepyCTUKY OOIIHOCTY IPVHIIN-
IIa VICTIONIb3YIOT €ro IIPVMMeHEHNe B PasIMYHBIX
IIPABOBBIX CUCTEMAX, 3aKpeIlIeHNe B TIO3UTUBHOM
IIpaBe 1IeJIor0 PsAfia TOCYAApCTB, IpU3HaHMe ero Ha
YPOBHE MEXIYHAPOJHBIX JOKYMEHTOB, IIPefCTaB-
JIAIOMIMX Pe3yabTaT COINIACOBAHHON BO/MM CTpaH,
a[JalITPOBAHHOCTDb IIPUMEHAEMOTrO HAIVIOHAJIb-
HBIMU ITPaBOBBIMIY CHCTEMaMI IPMHIMIA K chepe
MeXIyHapomHoro mpasa [16, c. 125-126].

IIpn aToM cremyeT y4MTBIBAaTh, YTO IPUHIIN-
IIBl He BCEIZa CYILIeCTBYIOT B Ka4yeCTBE KaTerOpun
abCTPaKTHOII, HO M IIOJIyYalOT BIIOJTHE KOHKPeET-
HOe 3aKpeIIeHle B HOPMaX, CTAHOBACh B TaKOM
CIy4ae HOpMaMM-TIpuHIunaMyu Oosee o61iero
cofiep>KaHMsA, C MEHbIIell CTeleHbl0 KOHKpeTn3a-
LM IPABOBBIX yCcTaHOB/NIeHMIA. OHAKO, C JPYroi
CTOPOHBI, OTCYTCTBY€ HOPMAaTMBHOTO 3aKperie-
HUA NPYHLINIIA He CefyeT IpUpaBHMUBATb K €ro
OTCYTCTBUIO U HEBO3MOXXHOCTM IIPUMEHEHNSA B
KayecTBe OOBIYHOTO IIpaBM/IA, IPU3HABAEMOTO
MEX/[YHapOIHBIM COOOIeCTBOM, PABHO KaK U OT-
pULIATDH CyLIeCTBOBAaHME HENVCAHbIX HOPM HallM-
OHAJ/IbHBIX IIPABOBBIX CUCTEM, 3HAYEHNE U IIPUMe-
HeHle KOTOPBIX He BCerfia YBA3aHO C IPOLeypoit
uX QUKCAM B HOPMATVBHO-IIPABOBBIX aKTaX 1
VIHBIX MICTOYHMKAX IYCaHOro mpasa. CylecTBoBa-
HIle HapyIIeHNI IPaBOBbIX HOPM TaKXKe He JIODK-
HO U He MOXXeT CBOJUTb Ha HET CYILECTBYIOLIYIO
CHUCTEMY IPABOBOTO PEryIMpPOBAHNUA OTHOLIEHMUII
U cOo3maBaTh 0a3y /1A COMHEHUII B 3HAYMMOCTH
IIpaBa B L[EJIOM.
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JlanHass mpobrmema ocBellleHa U B JOKTPUHE
APYTUX rocyfapcTB. Tak, HeMelK1e y4eHble, YKa-
3bIBast, C OLHOV CTOPOHBI Ha OTCYTCTBME obecIe-
YYTENbHBIX IPOLEAYP /I «MMPHBIX IIepeMeH»
U HEJOCTAaTOYHOE IPOsABIEHNE «BOMM K MEXIY-
HApOJIHOMY IIpaBy», BCe >Ke IOAYepKMBAIOT, YTO
6e3 BceoOIero 3ampeTa MPYMEHEHUs CUJIBL JIN-
TE/IbHOE COTPYRHUYECTBO HEMBICIIVIMO, Kak 1 6e3
IPUHINIIA TOOPOCOBECTHOCTH, KOTOPBII SBJIACT-
Cs1 OCHOBOIJI MeX/yHapopHoro npasa [10, c. 37].

BosBpamasace K CylecTBOBAaBIIMM Ha MOMEHT
Hayasa pabotel HiopHbeprckoro TpubyHama Mex-
AYHapOJHbIM [OTOBOPaM KaK MCTOYHMKAM MeEX-
AYHapOJIHOTO IIPaBa, OTPaKAIOUVM KOHIIENLINIO
COIVIacysl CYBEPEHHBIX TOCY/IapCTB Ha 00s3aTeNb-
HOCTb BBIPAOOTAaHHBIX B paMKaX MEX/YHapOJHBIX
COITIALlIEHNIT HOPM, BbIZIENIIM KOHKPETHbIe HOPMBI,
HapyllleHle KOTOPBIX CO CTOPOHBI IIPAaBUTE/IbCTBA
TepmMaHMM cTajzo OCHOBOI IS peanu3aluu uaen
IpUB/I€YEHNA NPECTYIHUKOB K MEXIYHapOJHO-
IIPaBOBOJ OTBETCTBEHHOCTI.

Eme ¢ XVI B. rocygapcTBa, y4acTBOBaBIlINE B
BOEHHDIX JIe/ICTBUAX, aKTUBHO J€MOHCTPUPOBAIN
HeOoOXOMMOCTb 00ecIiedeHyIs] MUHVMA/IbHBIX Ia-
PaHTUI! J/I paHEHHBIX Ha Cyllle ¥ Ha MOpe COJl-
JaT, MEUIMHCKOTO IIepCOHasIa, BOCHHOIJIEHHBIX
B YCTIOBUAX BOVH U BOOPYXEHHBIX KOH(INKTOB.
W paxxe peann3oBbIBaIM HA IIPAKTUKE CBOM HaMe-
PeHMA YCTAaHOBUTDb CBOJ, TaKUX IPaBUJ U TapaH-
TUII Yepe3 3aK/IIOueHMe 4Yallle BCETO ABYCTOPOH-
HUX COIVIAIIEHUI C COCEHUMMU TOCYHAapCTBAMU,
TakKuM 06pa3oM 0603Hayasi KPyr BOIIPOCOB, KO-
TOpble B 11€IOM He IPeACTABIAETCA BO3MOXHBIM
pelINTb TOTbKO HAa YPOBHE OJHOTO TOCYApCTBa.
OrpoMHas ¥ HeolleHMMas MO 3HAYMMOCTY pabo-
Ta, IIOJIOKYUBILAS HAYaJI0 CUCTEMHOMY (HOpMUpO-
BAaHMIO ¥ Pa3BUTUIO MEXJYHApOZHOTO T'yMaHU-
TapHOTO IIpaBa, OblIa mpoBefeHa B KoHIe XIX B.
nocne 6utsbl npu Conbdepnno Anpu JJloHaHOM,
VHUIMATYBA KOTOPOTO NpUBe/Ia K IPUHATUIO TaK
HasbiBaeMoll Ilepsoit JKeHeBckoil KOHBeHIMH,
wiy KoHBeHIUM 06 y/TydIIeHny y4acTy paHEeHbIX
1 OOIBHBIX BOIOIOIMX apMuil Ha rojie 60s 1864 1.,
KOTOpasi BIIOCIENCTBMY HEOJHOKPATHO JIOIONHA-
Nach U IepecMarpuBanach (Tpu pepgakiuy Kon-
BEHIIMM CYLeCTBOBaM ele 1o Bropoit muposoit
BoiHbI). B 1884 1. KonBenunio paruduiyposano
BCETO JIeBATb CTPaH, OIHAKO Ha MPOTsKEHUN T10-
crepyromux 30 eT ee y4aCTHMKAMM CTAHOBMUJIOCH
Bce Oosblle rocygapcTB. BoaMoxxHOCTI rymaHm-
TapHOJ 3alVThl PaHEHbIX, OOJIbHBIX, IOTEPIIEB-

MMX KOpab/lekpylleHre Ha MOpe, BOCHHOIUICH-
HBIX — CTIEAYIOIMII 9Tall pa3BUTHUA IIpaBa JKeHeBbl
u npaBa [aary, Hamenmmit orpakeHne B laarckon
KoHBeHIIMM 1907 I. 0 NpUMMeHeHUM NIPUHLIUIIOB
7KeHeBckoil KOHBeHIIMM K MOpCKOIi BojiHe 1 JKe-
HEeBCKOJ KOHBeHI[uu 06 oOpaiieHnn ¢ BOEHHO-
wieHHbIMY 1929 1. [6; 9]. ITpn 9TOM B OTHOLIEHNN
TPOXJAHCKMX JIMI] COOTBETCTBYIOIINE HOPMBbI
TyMaHUTAapHOTO IIpaBa IOMYYM/IM PasBUTHE U
MIPOLIA CUCTEMATHU3ALNIO TOMAbKO Iocie Bropoit
MUPOBOJI BOWHBI, YTO OBIIO OOYC/IOB/IEHO Mac-
ITAaOHOCTBIO HAPYLIEHUII IPaB MMUPHOTO TPak-
JAHCKOTO HACEe/IE€HNUs TUTIEPOBCKUM PEXUMOM U
IIPUBJIEKJIO BHUMaHIeE y>Ke 0Koj10 200 rocyapcTs.

Utorom paborer Bropoii Taarckoit kondepen-
uuu 1907 1. ¢ ydactueM npegcraButeneit 44 rocy-
[apcTB, B TOM unciie JlaTuHckol AMepuKy, cTano
NIpUHATIE 6onee yem 10 KOHBEHIMIT 1 heKmIapa-
LM IO Pa3/IMYHBIM ACIEKTaM BefleHUs BOJHBI, a
TaloKe POpPMUPOBaHMEe IPEIIOChIIOK IS CO3/a-
HyA B 1919-1920 rr. JImrm Haumit n yapexpenns
[TanaTel MEeXAYyHApOJHOTO MpaBoCyaus (Ipene-
CTBEeHHUIell KoTopoit 6pita [locTosiHHass manmara
TPETEeVICKOTO CY/a, YupexxaeHHas B 1899 r.). Onun
U3 YYaCTHMKOB KOH(pepeH1nn B JKeHeBe HasbIBas
€€ «CMeJION IOIBITKOM 4€/I0BEYECKOro yXa IIpu-
OMU3UTBCA K OCYIIECTBIEHMIO J[ATeKOro Mjeana
BEYHOTO MMPa», BBICOKO Ol|eHVBasi KOH(ePEeHIINIO
U ee pe3ynbTaThl KaK OfHM U3 JTY4IINX, KOTOPbII
BOVIYT B aHHAJIbl MICTOPU.

B 1je7romM Bonpoc o HeoOXOMMOCTY TPaBOCYANS
HaITOCYJJapCTBEHHOIO YPOBHHA, OTBETCTBEHHOCTY
IIPaBUTENIbCTB U OTAENbHBIX /NI, ONPENeTAIIX
€ro IOJINTUKY, He SABJANCA aOCOMIOTHO HOBBIM U
BHE3AIIHbIM IPELEIEHTOM, IIOCKO/IbKY He pa3 CTa-
BIJICSL B HayKe U y>Ke MIMEI Ha TOT MOMEHT OIIpe-
Iie/IEeHHOE 3BYy4YaHMe B MEXIYHAapOJHBIX COITIa-
HIEHMAX, 3aKPEIUIABIINX JIOTOBOPEHHOCTb CTPaH
0 TOM, 4TO B C/Iy4ae COBEPIIEHNA NPEeCTYIIEHUN
IPOTYUB HECKO/IBKMX TOCYAPCTB OOBUHAEMBIX OY-
IYT CYAUTDH «CMEIIaHHbIE KOMUCCUM», COCTaB/IEH-
HbIe U3 BOHHBIX Cyfiell 9TUX ToCyfapcTs (CT. 229
Bepcanbckoro mupnoro forosopa 1919 r. u gpyrue
aKThbI JaHHOTO Iepuopa). CI0KHOCTD BOIIPOCa 3a-
K/II0YajIach B IIEPBYI0 O4epeNb B IOCATATE/IbCTBE
Ha CYBepeHMTET TOCYAApCTBa, ia ¥ BOOOIIe B He-
TOTOBHOCTY MMPOBOTO COOOIIeCTBA IPUHATD CaMy
BO3MOXXHOCTb IIPMB/IEYEHMA K OTBETCTBEHHOCTU
NIEPBBIX JINL TOCYAAPCTBA U UX PEXKMMOB.

B oTHOmEHMM TOCYHapCTBEHHOIO CyBEpeHU-
TETa M €0 OLIEHKM B Ka4eCTBE MPENATCTBYIOIIErO
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MEXJYHApOJHOMY IPAaBOCYAMSA MHCTUTYTA XO-
Tenoch Obl mpuBecTn cnosa P [xekcona: «Ecmn
Be/IMKIE JIeP>KaBbl, KOTOpPble KOMAaHAYIOT CUIaMU
MUpa, XOTAT, YTOOBI OOIIECTBO HAIWII YIIpaBIIA-
JIOCh 3aKOHOM, STM IPMHLMIIBI MOTYT CII0OCO0-
CTBOBATb JOCTIDKEHMIO 9Tol nenu. Ecnm Te, kTo
o07ajiaeT BIACThIO IIPMHUMATD PellleHMN s, BEPHYT-
Csl K KOHLETIIIMY HEOTPaHMYEHHOro U 0e30TBeT-
CTBEHHOT'O CYBEpEHMTETa, HU 9Ta, HYU KaKasi-mibo
MHas XapTUA He CIacyT MUP OT MeXKYHApOSHOTO
6e33akoHusa» [2].

JlanHas QopmymMpoBKa IO CBOEN CyTU IIpef-
CTaB/IAETCS  KBMHTOICCEHLMEN  MEXITYHApOJHOTO
IIpaBa, BBIpa)XeHHOI1 B peun o6BuHMTeNs 0T CIIIA Ha
HropHOeprckoM mporiecce, 11 COXpaHseT, JaKe BHOBb
obpeTaeT aKTyaJIbHOCTb B COBPEMEHHBIX YCTIOBUSAX.

Hriopu6eprckuit npouecc sABasAn coboit mpu-
Mep MeXIYHapO/IHOTO IIpaBa B [JefiCTBUM, IpUMeEP
IPEeofloNIeHNI Pa3IN4YUil MEHTAJIUTeTa, IPaBo-
BBIX U TOUTUYECKUX CUCTEM, IPUHAISKHOCTI
K PasHbIM IIPAaBOBbIM C€MbSM, HalMOHA/IbHbIX
pasnuumit B KOHCTPYMPOBAHMM U BOCIPUATUU
OTZE/NbHBIX MHCTUTYTOB IIPaBa B IOIBITKE 3aKpe-
IATh OCHOBAHHbII Ha IIPaBe MEXXYHAPOJHBIIN I10-
psanok. B mporecce BeIpabOTKY eUHBIX IIO/IXOJI0B
K IPOIeCCYaNbHBIM U MaTepuaTbHBIM BOIIPOCAM
BefleHNsA Jlefla TPeiCTaBUTe/I CTPaH Kacaluch
MHO>KeCTBa 3Ha4MMBbIX KaK /I TeEOPUM IIpaBa, TaK
U Ui NIPaBOIIPMMEHEHMs BOIPOCOB (copepika-
HIe IOpUANYECKMX TePMUHOB, NIPMHINUIIBI U CTa-
IV YTOTIOBHOTO IIpOIiecca, Halmn4ye JOCyAeOHOTro
CJIEICTBYSA, TIpaBa OOBUHIEMBIX, POJIb 3aIIUTHUKA
U IIPOKYPOPa, OLIEHKA TOKA3aTeNbCTB 1 Jp.), IIpU
3TOM IIpaBU/IA, BEIpAaOOTaHHbIE B paMKaX HAIMO-
Ha/IbHBIX IOPUCAVKINIL, JOCTVDKEHUA IOpUade-
CKOIf HayKM ¥ TIPAKTUKM UIMPOKO UCIIO0/Ib30BaINCh
npu GopMUPOBaHNUM IOAXOAOB K pas3buparennb-
cTBy. VI Haobopot, pocTurHytble npu ¢Gopmy-
JMpOBaHUM YcTaBa TpUOYHaIa ¥ BBIHECEHHOTO
IPUTOBOpa Pe3yNIbTaThl MeX]yHApOJHO-IIPaBO-
BOTO COTPYZHMYECTBA, BIIOCTEACTBMUM BBIPA’KEH-
Hble B HOPMATUBHBIX TOKYMEHTaX (B YaCTHOCTH,
B pesonmonusx lenepanpaoit Accambrien OOH or
11 nexabps 1946 1., 21 Hos6pst 1947 1. [8; 14]), Boc-
IPUHMMAJINCD JIIS1 COBEpPIIEHCTBOBAHMUA HALMO-
Ha/IbHBIX IPABOBBIX CUCTEM.

[Toka OyzmeT cymjecTBOBaTh LIMBUIN3ALNSA, CO-
XPaHUTCA ¥ HEOOXOAVMOCTb MHOTOCTOPOHHETO
COITIACOBAaHMA CAaMMX YC/IOBUIL ee CyILeCTBOBAHMA
C NIOMOIBI0 HOPM M MEXaHM3MOB MEXJYHAapO[-
HOTO IIpaBa, MUPOTBOPYECKOTO €T AyXa, IPeBeH-

TUBHOI'O, TyMaHMCTUYECKOTO XapaKTepa MHOTUX
€T0 HOPM, OfIH/M M3 IPMMEPOB peann3anyy KOTo-
pbIx u sBiseTcs Hiopu6eprckmit mporecc.
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eHIEHIUA K YC/IOXKHEHUIO XO3SAMCTBEHHO-

ro 060poTa U MosiBJIeHNe HOBBIX 00 BEKTOB

TPaXKIAHCKMX IIpaB TPeOYIOT co3panms 6o-
Jlee BapMATVBHOTO MEXaHNM3Ma TO/IKOBAHUA yCIIO-
BUII IOTOBOPA. 3a TOAbI, MpOIIeAIINe C MOMEHTA
OPUHATAA TepBOI YacTy [pakgaHCKOTO KopeKca
P®, B 3aKOHOIATENBCTBO TaK 1 He OBIIO BHECEHO
IOTIOTHEHMII, PEryINpPYoOIINX HOBbIe MOAXOMABI K
TOJIKOBAHMIO IOTOBOPHBIX YC/IOBUIL, XOTS OTPeO-
HOCTb B 9TOM OCTaeTCA IOBOIBHO BBICOKOIA.

B nureparype ormeuanoch, 4o ctT. 431 'K PO
IpefycMaTpyBaeT MHOTOCTYIIEHYATYI0 Mepap-
XMYHYIO CUCTEMY TOJIKOBAHMs, COCTOALIYIO M3
IIPUOPUTETHOTO METOJja TOIKOBaHMA (KOTZa TON-
KyeTcsi OYKBa/JIbHBINI CMBIC/I MCIIOJIb3OBAHHBIX B
JIOTOBOPE C/IOB Y BBIPKEHUI) U «JIECTHUIIBI» CY0-
CUIVAPHBIX MHCTPYMEHTOB (METOJ TOJIKOBAHNUA
C YY4eTOM TEeKCTYaJIbHOTO KOHTEKCTa, KOTfa CYAY
paspenraeTcst OOpaTUTLCA K €ro aHaIu3y «IIyTeM
COIIOCTAaB/IEHNS C APYTMMM YCTIOBUAMMU ¥ CMBbIC-
JIOM JIOTOBOpa B Ije/oM») [7]. VIMeHHO Takoit mopi-
XOJ] TOCIIOfICTBOBAJI B TEOPUY U TIPAKTUKE IO He-
IlaBHETO BPEMeHIL.

BriepBbie BOIpoc 0 HEOOXOAMMOCTH paciimpe-
HUS IpEle/ioB TOJTKOBAHMS BO3HMK B IIPAKTHKe
apOMTPaKHBIX CYHOB, MMEBIIMX PasHOCTOPOH-
HUJl OIBIT B TOJMKOBAHMM CONEPXKAHMA U CyIIe-
CTBa IPeANPUHIMATENbCKIX 00513aTenbcTB. Cyabl
CTOJIKHY/IMCh C YKa3aHHOI Ipo61eMoil mpu pac-
CMOTPEHNMN CIIOPOB, BBITEKAIOMINX 13 JOTOBOPOB,
KOTOpBbIE XOTS ¥ He MOI/IM OBITh KBampuumuposa-
HBI KaK JJOTOBOPBI NIPUCOEAVHEHN, HO IIPU 3TOM
cofiep>KasIu SIBHBII IIEPEKOC B CTOPOHY MHTEPECOB
npodeccroHaIbHON CTOPOHBI [14], yeM Hapymra-
nu mpaBa 6oree cmaboro KoHTpareHTa. B mepsyto
o4epesib 3TO KOCHYIOCh cepbl OAaHKOBCKMUX M
CTpaxoBbIX yciyr. Kimaccudeckue mpueMsl TOTKO-
BaHUA, NIPUMeHsAeMble B OYepeJHOCTH, YCTAaHOB-
nenHol Hopmoit cT. 431 'K P®, n ocHoBaHHbBIe
Ha «IATepaJbHOM» TOJKOBAaHUY, 3aUTUTb 3a-
eMINVKa OT MHOTOYVMCIEHHBIX 3JI0YIOTpeOIeHmit
He Mori. Bce aTo B mrore norpe6oBano pacuim-
PEeHMs TpEeleNioB CYAECKOrO YCMOTpPEHUs, Tpe-
Oyolero He OOBIKHOBEHHOTO IPOYTEHNS TEKCTa
morosopa (a 3a4acTyio U BHO BBIPAKEHHOI BOMN
CTOPOH), HO BOCCTQHOBJICH)sI HapPYIIEHHOI CIIpa-
BeJ/INBOCTIA.

JericTBoBaBIIasA B TOT MOMEHT pefaKius CT.
428 TK P® ncxmroyana BO3MOXKHOCTb OCIIapyUBa-
HIA YCTIOBMIL JOTOBOPA, He SABJIAIOMINXCA JOTOBO-
pom npucoennHennsa. Hecmorpa Ha oo, IIpesnu-

puym BAC P® paspeunmn apOuTpa>kHBIM Cymam
OTCTYIINTD OT OOIIEIPYHATHIX IIPVEMOB TOIKOBA-
HVSL B 0003HAYEHHOJ! BbIIIEe MepapXuM U OCylle-
CTBUTb OLIEHKY JOTOBOPHBIX IIOJIOXKEHUII uepes3
IpU3My Pa3yMHOCTM ¥ JOOPOCOBECTHOCTHM CTO-
POHBI, IpUMeH:A (10 aHAJIOTNM) TTOJIOXKEHUA 4. 2
cT. 428 TK PO [6].

Co BpemMeHeM IIpefienbl yCMOTPEHMA IIPU TONI-
KOBAaHMM YC/IOBUII JOTOBOpPa IOCTEIIEHHO pac-
IINPAIOTCS, B IPAaKTUKe IOABIAIOTCSA CyfeOHbIe
aKTbl, B KOTOPBIX MCIIO/Ib3yIOTCA IIPUEMbI TOJI-
KOBaHMA, OT/IMYAIOI[MECs OT YCTAHOB/IEHHBIX CT.
431 TK P®, B vacTHOCTHM CIOCOO MHTEpIIpeTAIINN
He B II0/Ib3y CyObeKTa IpodecCcuOHaIbHOI fiesi-
TenbHOCTH [5; 13].

[Tpousourenuive n3MeHeHUA CyAeOHOTO ITOX0-
fla He MOIJIM OCTAThCS HE3aMEeYEHHBbIMU, ¥ BIIEp-
Bbl€ IIpMieM TOJIKOBAaHNA, Ha3BaHHBIN JOKTPUHON
contra proferentem, B 00111eM Buie ObIT OTpa>keH B
[Toctanosnenuu Ilnenyma BAC P® ot 14.03.2014
Ne 16 «O cBoboge moroBopa u ee mpemenax» [11].
Tak, B coorBeTcTBMM C II. 11 yKazaHHOrO IOCTa-
HOBJIEHMA B CTy4ae HesACHOCTH YCTIOBMIA IOTOBOpa
U HEBO3MOXXHOCTY YCTAaHOBUTD JeiiCTBUTEIbHYIO
00II[yI0 BOJIIO CTOPOH C YYeTOM Lie/IN IOTOBOPA, B
TOM 4MCJ/I€ MICXOfiA U3 TEKCTa NOrOBOPa, Mpeflie-
CTBYIOLIVX 3aK/II0YEHUIO IOTOBOPA IEPeroBOPOB,
MEepenucKU CTOPOH, NMPAKTUKY, YCTAaHOBYBIIENCS
BO B3aJIMHBIX OTHOIIECHNAX CTOPOH, OOBIYaeB, a
TaK)Ke II0C/IeyIOllero IOBefieHNs CTOPOH JOro-
Bopa (cT. 431 I'K P®), TonkoBaHMe CyfoM ycio-
BII1 OTOBOPA OJKHO OCYLIECTB/IATHCA B IOJIb-
3y KOHTpareHTa CTOPOHbI, KOTOpas IOATOTOBMIA
IPOEKT I0OTOBOpa MO0 NpeIoxmia GopMyn-
POBKY COOTBeTCTBYIoLero ycnosus. IToka e mo-
Ka3aHO MHOE, IPeANOoJIaraeTcs, YTO TaKoil CTOPO-
HOJI 6BUIO /NI, ABJIAOIeecs MPOQecCOHaTOM
B COOTBETCTBYIOLIeN cdepe, TpeOyIoLIeil Crien-
aJIbHBIX [TO3HAaHUII (HanpyuMep, 6aHK II0 JOTOBOPY
KpefinTa, MU3MHIOfATEeIb IO JOTOBOPY JM3MHIA,
CTPaxOBILVIK IO JOTOBOPY CTPaXOBaHMA U T. I1.).

B nureparype BbICKa3bIBa/OCh MHEHNE O TOM,
YTO Ha3BAaHHBII ITpYieM TONKOBAHM HEKOPPEKTHO
HOJTY4YN/T Ha3BaHMe NOKTPUHBI contra proferentem
(TONMKOBaHMe MPOTUB TOTO, KTO MONTydYaeT IIpeu-
MYIIECTBO), TOTJja KaK IpaBIbHee Ha3bIBaTh €ro
contra stipulatorem (TONKOBaHMe HPOTUB TOTO,
KTO IPeIOKI yCaoBus forosopa) [1]. Crnenyer
COITIACUTBCA C TEM, YTO pPeIlAOLero 3HAUeHNA 9TO
He JIMeeT, IOCKO/IbKY B OOJIbIIVHCTBE CTy4YaeB 3TI
JINLIA COBIA/AIOT.
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YkaszaHHas JOKTPMHA TaK UM He HallJIa OTPaXke-
HuA B pefakiuu cT. 431 'K PO, ogHako HeCKOIbKO
JleT Ha3aj, OblIa OIIOCPEOBAaHHO pealn3oBaHa B
APYTUX HOpMaX IPKJaHCKOTO 3aKOHO/IATe/IbCTBA.
Hosas pemaxums ct. 428 'K PO [15] pacpocTpa-
HAET IPaBNJIa, IPEAYCMOTPEHHbIE I1. 2 YKa3aHHOM
CTaTb, Ha IOTOBOPBHI, HE ABJIAIOLINECS JOTOBOPOM
IPUCOENVHEHN, HO YCTIOBMA KOTOPBIX OIpefiere-
HBI OJJHOVI M3 CTOPOH, €C/IM IpyTas CTOPOHA B CUITY
SIBHOTO HEPAaBEHCTBA IIEPErOBOPHBIX BO3MOXXHO-
cTeli ObITa IIOCTaB/IeHA B IIOJIOXKEHE, CYIeCTBeH-
HO 3aTPY/[HAIOIEE COIIACOBAHNE IHOTO COJEprKa-
HIA OT/Ie/IbHBIX YC/IOBUIL IOTOBOPA.

Takum 06pazoM, Ha 3aKOHOJATETBHOM YpPOB-
He OBbUI 3aKpeIUIeH IPUHINII TOIKOBAHUA, OCHO-
BaHHBIII Ha OL[eHKe JOOPOCOBECTHOCTU CTOPOHBI
Y aHaJu3e IapUTeTa ME€PErOBOPHBIX BO3MOXKHO-
creii. Ilo MHeHMIO psAiZla aBTOPOB, JOKTPMHA contra
proferentem cTaja MCIIONB30BaTbCsA B KadyecTBe
CpeficTBa KOHTPOJIA 3a JOTOBOPHOII CIIPaBENINBO-
CTBIO B CUTYAIMIX, KOTJIa YC/IOBYA IOTOBOpa ObLIN
BbIpaOOTaHBI OHIM KOHTPAreHToM [2].

He tak maBHo Bepxosubiii Cyn P® BHec cyme-
CTBEHHBIE YTOYHEHMA B BONPOC TOJNKOBaHMA [O-
rOBOPHBIX ycmoBuit cymamu [12]. IlpnopureTHBIM
MeTOIIOM CYJ, OKIJJaeMO Has3Bal OYKBaJbHOE TOJI-
KOBaHME COfIEpKAIlMXCA B JIOTOBOpE CIIOB M BBbI-
paKeHMi1, HO C OTOBOPKOJ O TOM, YTO OHO MOXKET
OCYILECTB/IATDHCA € YYeTOM OOLIETIPUHATOrO VX YIIO-
Tpeb/IeHNsA IF0OBIM Y4aCTHUKOM IPXKIAHCKOr0 060-
POTa, AEVICTBYIOLIVIM Pa3yMHO 11 TOOPOCOBECTHO.

Hosenmoit sBUICA 3ampeT TONKOBaHUA, €CIU
OHO IO3BOJIAET CTOPOHE [IOTOBOPA W3BJIEKATh
IPEeMMYILIEeCTBO U3 CBOETO HE3aKOHHOTO MM He-
mobpocosectHoro nosenenus (1. 43 ITocranose-
HuA [Inenyma Bepxosnoro Cyga P® or 25.12.2018
Ne 49 [12]). DToT BBIBOJ, Cy/a, Ha HALI B3I, 060-
3HAYWI I3MEHEHe IIOfIXO0/la CyeOHBbIX OPTaHOB I
OyZieT MIMeTb Ia/IeKO M YILye TTOCTIefCTBHA.

Jler10 B TOM, 4TO TPaKTOBKa JOTOBOPA, OCHOBAH-
Has Ha OLIeHKe «J0OPOI COBECTV», IPOTUBOPEUYNT
CYLIHOCTM OYKBaJbHOTO TOJIKOBaHMs IOTOBOPA,
YYUTHIBAIOLIETO JINIID JOCTOBHBIN CMBIC/T TEPMM-
HOB M BBIpa)KEHMII. YKa3aB, YTO MHTEpIpeTalnsa
JOroBOpa He JIO/DKHA IPUBOJAUTD K ITOHMMAaHMUIO
YCIOBMSA IOTOBOPA, KOTOPOE CTOPOHBI C OYEBUJI-
HOCTbBIO HE MOITIM MMeTb B BUAly, Bepxosnbit Cyp
P® yymm 6yKBanbHOE TOTKOBaHME IIPUOPUTETA,
IpUCYyLEro emMy 1o cMbicny cT. 431 'K PO. Onen-
Ka JJOOPOCOBECTHOCT) IIOBEfIeHMA CTOPOHBI He
MOXXET COIIPOBOXKAATb OYKBa/JbHOE TOJIKOBAHIE,

y4eT yKa3aHHBIX (PAaKTOpOB OoJbllle XapaKTepeH
JUIS MHBIX €TO BYUJIOB, HAIIPYIMeP CUCTEMHOTO.

B pesynbraTe nponsonia Heo4eBUIHASA TPAHC-
dbopmanus MepapxuuecKoil JIeCTHUIIbI IPUEMOB
TOJIKOBAHNUA B I'paXAaHCKOM Ipase. CucTeMHOe
TOJIKOBAHNE YC/IOBUI IOTOBOPA, Ha HAI B3IJIAM,
npro6Operno mepBOCTeNeHHOe 3HAaYeHIIe, TIOCKO/Ib-
Ky JMMEHHO OHO JOIYCKaeT MCIIOJIb30BAaHUE Me-
XaHVM3MOB OILIEHKM Pa3yMHOCTY U JJOOPOCOBeCT-
HOCTH, Jieflasg 9TO B CHCTEMHOJ B3aMMOCBS3U C
OCHOBHBIMM Hada/JaM)l I'Pa’KZaHCKOTO 3aKOHOJa-
TE/bCTBA, LIe/IbI0 JOTOBOpA M CYILIeCTBOM 3aKOHO-
IaTe/IbHOTO PeTy/INPOBAHNA.

Yro kacaercs mpuHnuma contra proferentem,
TO C/lefyeT OOpaTUTh BHMMaHME Ha BaKHOE YC/IO-
BUI€ €T0 IIPUMEHEeHNs, BINAIOLIee Ha MEXaHV3M €ro
peanmaanuy. TO aCIeKT, KOTOPbIT YCKOIb3aeT U3
HOJIA 3peHMsI CYOB M IPAKTUKYIOIUUX IOPICTOB,
HO SIB/ISI€TCSI HACTONIBKO CYIIeCTBEHHBIM, YTO €TO
UTHOPVPOBAaHVE MOXKET paspylInTh OajaHC VHTe-
PecoB CTOPOH.

Pasgpemrast cygaM MCIO/b30BaTh HTOKTPUHY
contra proferentem (1. 45 [Tocranosnenus I[Ineny-
ma Bepxosnoro Cyma PO ot 25.12.2018 Ne 49 [12]),
Bepxosnbiit Cyn P® ykasas, 4To OHa IpuMeHsET-
cA cybcupauapHo, IOCIe KIACCYeCKUX IPYeMOB
TOJIKOBAHUsA — IIPY HESICHOCTY YCJIOBUI JOTOBOPa
Y HEBO3MO)KHOCTY YCTAaHOBUTD IEICTBUTENIBHYIO
0O0IIYI0 BO/TIO CTOPOH MHBIM 06pasoM. Takum 06-
pasoM, CyZiaM He JO3BOJIEHO IPON3BOIbHO MEHATD
OYepefHOCTh pa3pelleHHbIX IPUEMOB TONKOBA-
HIIS, YKAa3aHHBII METOJ OHV MOTYT IIPMMEHWUTb
TOJIBKO, KOTJIa ipyTue, 60o/iee IpYOPUTETHBIE, OKa-
3aJIVCh OeCCUIbHBIL.

B aToMm kpoeTcst oBO/IBbHO 6oIbIIast pobIeMa,
Ha KOTOPYIO y>Ke 00palllajioch BHUMaHUe IPaBo-
BefioB [4]. BcTpewatoTes cimydan, korga cypel, 3a-
Meyasg BO BIIOJIHE SICHOM JOTOBOPHOM YCIOBVIM
SBHYI0 HeCIPaBe[IBOCTb, HAYMHAIOT CO3/aBaTh
VICKYCCTBEHHYIO BU/JVIMOCTDb €T0 HEesCHOCTM, UTO-
ObI OIpaB/iaTh OTXOJ, OT OyKBa/nM3Ma I IOIBITATh-
Cs CKOPPEKTUPOBATb CMBICT CIIOPHOTO YC/IOBVA
o, peyyiorom ero tonkoauus [7]. Takum ob6pa-
30M, JJOBOJIPHO CEPbe3HO IMpO6IeMoil SBIsEeTCS
CUTYaLMs, KOTA CY[bl HAPYLIAIOT MePapXUIo 9Ta-
IIOB TO/IKOBAHUA U CPas3y IEePEeXOfAT K CyaeOHOMY
KOHTPOJIIO 32 CIIPaBeIIMBOCTBIO JOTOBOPHBIX yC-
JIOBMIA, YTO CIIOCOOHO HEIpefCcKa3yeMo ISMEHUTD
CYIL[ECTBO MICXOZHOTO IIPAaBOOTHOLIEHNA.

He nmopne>xxnt COMHEHMIO TOT aKT, 4TO B IIpef-
IPUHVMATE/NTbCKIX OTHOLICHMSX, YPerylIupoBaH-
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HBIX 3aKOHOZATEIbCTBOM O 3allUTe IIpaB IIOTpe-
OuTerneil, MCHONb30BaHME [AHHOV JIOKTPUHBI He
JIO/DKHO BbI3BIBATb COMHEHMII M CIIOCOOHO 6raro-
TBOPHO CKa3aTbcs Ha oOecredeHNM IIpaB MOCIeN-
H1X. PakTUdecku 3TOT NMPMHUVII OYAeT /IUIIb JI0-
TMYECKMM Pa3BUTMEM MHOTMX 3aKOHOIOJIOXKEHMIA,
BK/IIOYas CT. 16 3akoHa o 3ammre IIpaB HOTpeOM-
teneit [3], Hopmbl 'K PO o nmybnmmynom norosope,
HOPMBI QHTVIMOHOIIOJIbHOTO 3aKOHOaTeNbcTBa PO.

BMecTe ¢ TeM B MCKIIOYUTEIBHO NIpefIpu-
HUMAaTe/IbCKMX ~ JOrOBOpax JOKTpMHA contra
proferentem crnoco6Ha HapyIuTh TrapaHTUpYe-
Mbl€ TOCY[JAapCTBOM OCHOBOIIOJIATAIOIINe IpPUH-
IIVIIBI — CBOOOIBI SKOHOMIYECKOIT [eATeTbHOCTH,
cBOOOJIBI [OTOBOpA U IOPUANYECKOTO PaBEHCTBA
cTOpoH. Peammsanma ykasaHHOM NOKTPMHBI IIO-
cATaeT Ha JJOTOBOPHYIO CBOOORY INpeANpyHUMA-
TeJIei, IIOCKO/IbKY IIPe/ICTaB/IAET c060i1 erannso-
BaHHOE TOJIKOBaHMeE BOIIPEKM YC/IOBUAM JOTOBOpa
IyTeM IpUMEHEeHMsA CyfaMM IPaBWI HEKOM «abh-
CTPAaKTHOM CIPaBeJIMBOCTI», KOTOPOIl CTOPO-
HBbI, BCTyNas B JJOTOBOPHbIE IIPaBOOTHOLIEHMNA,
M3Ha4aabHO He Xenanu. CyllecTByeT PUCK TOTO,
4TO YKa3aHHas JJOKTPYUHA OyJeT IPOU3BOIBHO JC-
II0/Ib30BaTbCA NOJ, IPUKPBITIEM BOCCTAaHOB/IEHUA
HapYLIEHHOTO PaBEHCTBA, HAIIEPEKOP IOHATHOMY
TEKCTy 00s13aTenbCTBa. Bce 9T0 He MOXKeT 1o3u-
TUBHO CKa3aTbCs Ha OIPENe/IeHHOCT! U CTabu/Ib-
HOCTM X035JICTBEHHOTO 000poTa.

Curyanusa MOXXeT OC/TIOKHUTBCA €le U TEM, YTO
Bepxosnbiii Cyp PO paspewmnn cygam NpUMeHATDb
KaK IIPMEMBI TOJIKOBAHMA, IIPAMO YCTaHOBJIEHHbIE
cT. 431 I'K PO, uHbBIM IPaBOBBIM aKTOM, BBITEKA-
Iole 13 oObIYaeB VM JIe/TOBOI NPAKTUKM, TaK
Y VIHBIE ITOJXO/IbI K TONKOBaHMIO. B pemenun cyp
NMUIIb JIOJDKEH yKa3aTb OCHOBAHMA, 10 KOTOPBIM
B CBA3Y C 00CTOSATENbCTBAMY PacCMaTpPUBAEMOTO
fiena MpMOPUTET ObUI OTHAAH COOTBETCTBYIONIVIM
IpreMaM TOJIKOBAaHMA YC/IOBMIl forosopa (m. 46
[Tocranosnenusa Ilnenyma Bepxosnoro Cyga PO
oT 25.12.2018 Ne 49 [12]).

C Le/nbIo pellleHNns YKa3aHHOI Ipo61eMbl nMe-
710 OBI CMBIC/T OTPAHNYUTH ITPYIMEHEHNME ITON JJOK-
TPUHBL JIMIIb CTy4assMU MOATBEPX/IEHHOTO 00b-
€KTMBHOTO HepaBeHCTBa cTOpoH. Ilox ee ericTene
B IIEPBYI0 OYepeflb NO/DKHBI IOMACTh JNOrOBOPHI,
YPeryIMpoBaHHbIE 3aKOHOJATENbCTBOM O 3alli-
Te npas notpebdureneir. Koncruryunonnsnit Cyn
P® neopgHOKpaTHO yKa3bIBall, 4YTO B TPaXK/IaHCKO-
IIPAaBOBbIX OTHOUIEHMAX C OPTaHM3ALMAMU U VH-
IVIBUJya/IbHBIMU NIPEANIPUHMMATENAMMA TPaXkKIaHe

(moTpebuTenu) SIBIAIOTCA 3KOHOMUYECKM Ooree
caboil 1 3aBUCKMOII CTOPOHOIA, @ IOTOMY HYXK/ia-
I0TCA B NIPEJOCTaB/IeHNN IOIOMTHUTENbHBIX IIpe-
VIMYIIECTB ¥ 3aLUTHI CO CTOPOHBI 3aKOHOJATENISA
[8; 9]. [IpuMeHeHue yKa3aHHO JOKTPUHBI B 9TOM
cIy4ae, Ha HAIll B3I/, OBUIO OBl OIPaB/IaHHbIM.

CnpasenmBo OyeT OTMETUTb, YTO JJaKe B I10-
TPeONUTENbCKUX IPAaBOOTHOLICHVAX IpUMEHEHNe
contra proferentem BbI3BIBa€T MHOT'O BOIIPOCOB.
HepaBHo aTa mpobrema BHOBb OblIa 3aTpOHYTa
IIpY OLj€HKEe KOHCTUTYLMOHHOCTU II. 2, 3 CT. 428
I'K P®, korga Koncturyumonnsiit Cypn PO yxa-
3aJ1, YTO CyZlaM IIPUXOANTCA YCTaHABIMBATD CYIIje-
CTBEHHBIII 00beM OOCTOSATEIBCTB B OTHOLIEHUY
$aKkTOB, HEpefKo He MMEKIUX OOBeKTMBHOIO
BHEIITHETO BBIP@KEHMS, YTO He MO3BOJAeT And-
bepeHIMpOBATb CUTYalMy, KOIZiAa YTBEp>KAeHNe
HOTpeONTeNIsI O HApYLIEHUYM B JOTOBOPHBIX OT-
HOUIEHNAX er0 MMYIIeCTBEeHHBIX IIPaB HOCUT CY-
ry60 IIpefIIoIoXITeIbHbIN XapaKTep U KOTZa 3TO
HapylleHue HAeNCTBUTENIbHO IpOABUIOCh. KoH-
CTUTYLMOHHBIH cyn PO obparun BHuMaHMe Ha
CTIOKHOCTDb KBa/IMPMKALNY, TOCKOIbKY MOTUBBI
HNPUHATYSA TOTpebuTeeM 0OpeMeHNUTENbHBIX yC-
JIOBUJI MOTYT HAaXOAUTBbCS 32 PaMKaMU CUCTEMBI
JIOTOBOPHBIX 00513aTeIbCTB II0 IPUOOPETEHNIO TO-
Bapa, B KOTOPBIX OH y4acTsyeT [10].

Bo-BTOpBIX, feliCTBME [OKTPMHBI  contra
proferentem m0/mKHO, 6€3yCIOBHO, paclpocTpa-
HATBCA Ha Ty O/IYHBIE TOTOBOPBI, COfiep>KaHue KO-
TOPBIX HAXOAVTCS TI0]] IPUCTA/IbHBIM BHUMaHMEM
sakoHopjarens (4. 2,4 u 5 cr. 426 TK P®) n 3akio-
Jasg KOTOPBIe, JINIA, OCYIIeCTB/IAONe IPefIp-
HIUMATeIbCKYI0 JeATeNTbHOCTb, CaMy BBICTYIAIOT
notpeburensimu 1o cmpicny ct. 426 I'K (1. 16 Ilo-
cranosneHuA Ilnenyma Bepxosnoro Cyma P® ot
25.12.2018 Ne 49 [12]), a Tak)Xe Ha JOTOBOPBHI, 3a-
KJTI0YaeMble CyO'beKTaMl, 3aHVMAIONMVIMU JOMI-
HUpYIOlee IOT0XKeHNe Ha TOBAPHOM PBbIHKe.

YKa3aHHBII IOAXOJ MO3BOIUT PELINTH elle
OfIHy TIPaKTMYECKYI0 IpobieMy — ujeHTU(DUKA-
LUI0O «CHJIBHOJ CTOPOHBI», aBTOpa IPOEKTa J0-
roBOpa WIM JIMIA, HPENIOKNBIIETO COOTBET-
CTBylOIllee ycroBue. B ciyuae, korga morosop He
ABJIAETCS IMYONINYHBIM, HEe OTHOCUTCS K JiesTelb-
HOCTY CyO'beKTa eCTeCTBEHHOJ MOHOIOMNM U B
HeM He y4acTBYeT IOTPeOUTeNb, 3TO MOXKET OBITh
mobas 13 CTOPOH B CWIY UX PAaBHOTO IIPAaBOBOTO
u npodeccroHanbHOro craryca. Hampumep, kak
IIOHATb, KTO ABJIAETCA CUIbHOM CTOPOHON B JO-
rOBOpe KYIIM-IIPOJAXKYU CENbCKOX03AICTBEHHOM
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MPOAYKIMH, 3aK/TI0OYEHHOM MEX/Y KPYITHOI arpo-
IIPOMBIIIJIEHHOV KOMIIAaHMEN Y OITOBBIM IIOKY-
nareseM, HIpodecCHOHATbHO OCYIIeCTBIIAIIM
IeATebHOCTb Ha PBIHKE CEIbCKOXO3AVICTBEHHOM
IPOAYKLMN?

K TonKoBaHMI0 OCTa/IbHBIX JOTOBOPOB, KaK HaM
BUINTCS, IPUMeHeHNe contra proferentem JjO/mK-
HO OCYULIECTB/IATHCA B VICK/IIOUNTENbHBIX CIydasiX.
Bornee Toro, ykasaHHBIil IIpyeM TONKOBaHMs ObLIO
ObI 11e71eco00pa3HO paspelnTh UCIONb30BaTh B
CyfeOHOM IIpoliecce TONBKO IO 3asBIIEHUIO CTO-
POHBI, OTPaHNYMB €ro IPUMEHEeH)e 10 MHUIVATH -
Be cypa. ObpaTHOe NpuBeneT K fAecTabuansanumn
HNOTOBOPHBIX OTHOILEHMII, KOTOPas C y4eTOM 3Ha-
YMMOCTHU CKJIaJ[bIBAIOIIEICs cyne6H0171 MIpaKTUKU
MOXKET IIPUHATb MACCOBBIN XapaKTep.
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KAPIIIEPUHT: CYIITHOCTH U CIIEIITU®UKA
IIPABOBOM ITPUPO/IbI

¢

CARSHARING: THE ESSENCE AND SPECIFICITY
OF LEGAL NATURE

AHHOTAIML. B pabore paccMarpuBaroTcst mpobie-
MBI TIPaBOBONM HpuUponbl KapumepuHra. Ilogyepkusaerca
aKTya/JIbHOCTb IIEPMHIOBOJ 9KOHOMMKM, OJHUM M3 IIPO-
ABJIEHUIT KOTOPOI ABJIAETCS KapLUIEPUHT. AHAM3UPYIOTCA
CYILECTBYIOIME MOAXO/bI K OIPENE/IEHNIO TIOHATHUA «Kap-
LIEPVHI», HA OCHOBAHNM aHA/IM3a JAeTCA aBTOPCKOE OIpe-
nemenyte. OCHOBHasI YaCTh PabOTHI MOCBSIIIEHA U3YIEHNIO
Pas/IMYHBIX IOIXONOB K OIpefIe/IeHNIO IIPaBOBOI IPUPOJIbI
JOroBopa KapllepuHra. ABTOPBI BBICKa3bIBAalOT COOCTBEH-
HO€ MHEHME T10 KaXK/IOVI 13 I3Y4E€HHBIX MO3VLINIA, IPUXOIAT
K BBIBOJLY O TOM, YTO HY OffHa 113 CYIII€CTBYIOIIMX B POCCHUII-
CKOM T'PaKIAHCKOM IIpaBe IOTOBOPHBIX KOHCTPYKLUIT He
MOYKET ITOTTHOCTDBIO PETYINPOBATh KapIIEPUHIOBbIE IIPABO-
OTHOILIEHNs. YKa3aHO Ha HEOOXOAMMOCTh KBamupuuupo-
BaTh JJOrOBOP KapUIEPMHIa KaK CMEIIaHHbIN, COepKalit
B cebe IIPM3HAKN JOrOBOPa IIPOKATA, OTOBOPA IIPUCOENI-
HEeHIsI, TyO/IIHOTO TOTOBOPA.

KJIIOYEBBIE CJIOBA: kapuiepuHr; ImpaBoBas Ipu-
pofia KapIlepuHra; JOrOBOp KapllIepuHra; apeH/ja TpaHC-
[IOPTHOTO CPECTBA 0e3 IKUIAXKa; IPOKAT.
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ABSTRACT. The paper deals with the problems of the
legal nature of carsharing. The relevance of the shearing
economy, one manifestation of which is carsharing, is
emphasized. The existing approaches to the definition of
the concept of carsharing are analyzed, and the author’s
definition is given on the basis of the analysis. The main part
of the paper is devoted to the study of various approaches
to determining the legal nature of a carsharing contract.
The authors express their own opinion on each of the
studied positions and come to the conclusion that none of
the existing contractual constructions in Russian civil law
can fully regulate carsharing legal relations. It is pointed
out that it is necessary to qualify a carsharing contract as a
mixed contract, containing the features of a rental contract, a

contract of adhesion, and a public contract.
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a TOC/IefHYe JecATIWIETUS BCe OONbIIYIO

HONY/ISIPHOCTb O0peTaeT LIEPUHIOBasi 9KO-

HOMUKA, VIV 9KOHOMMKA COBMECTHOTO IIO-
Tpebnenns. CormacHo P. borcman n P. Pomxkep-
cy, coaBropam kuuru «What’s mine is yours: The
rise of collaborative consumption» [31], koTopsie
CUUTAIOTCS IIEPBBIMY, KTO BB/l B 000POT TepMUH
IIEPVHTOBOl SKOHOMMKM, TakKasd SKOHOMUYE-
CKasi MOfie/Ib O3HayaeT COBMECTHOE JICIO/Ib30Ba-
Hlle PeCypCOB, KOJUIEKTUBHOE TTOTpebeHne 6ar.
[maBHas mpea Takoyl S5KOHOMMKMI: MaTepyajabHbIe
Omara mpuoOpeTaTCs He B COOCTBEHHOCTD, a BO
BpeMEeHHOEe BJIaJieHNe, YTO TI03BO/ISIET YBEIMYNUTD
K09 UIMEHT MT0IE3HOTO VICIIOTIb30BAHMS U KO-
HOMUTbD PeCypCHI.

Xotsl mopo6Hass KOHLENIMSA YXOAUT KOPHAMMU
eme B AHTUYHOCTb, BCe )K€ CBOE OIpefielieHue,
IpU3HAaHNE ¥ PACIIPOCTPaHEHNe HIePUHTOBAsA 9KO-
HOMUKa nony4yaeT Ha cTbike XX n XXI BB. [Ipyynn
TOMY HECKOJ/IbKO: IIMKOBOE COCTOSIHVE OCO3HAaHHO-
CTU B IOTpeOIEHNN PeCypCoB U UX OrpPaHNYEHHO-
CTH, IOBCEMECTHOE pacIpOCTpaHeHNe TeXHOMIOT U
Y MHTepHeTa (KOTOpPBIE SBJISIOTCS HEOThEM/IEMbIMU
a7IeMeHTaMI I IIOCTPOEHMsI TII0O0ro COBpeMeH-
HOTO IIEPVHTOBOTO MEXaHN3Ma), ISMEeHEHNe KYIb-
TypBI HoTpebnenns. V, Kak cnencTBue, MOsiB/IeHNE
OTHOIIEHNI, CBA3AHHBIX, HAIIPUMepP, C IPOKATOM
37IEKTPOCAMOKATOB (KMKIIEPUHT), JeTIOBBIX KOCTIO-
MOB U IUIaTbeB, COBMECTHBIE IIOE3IKY B CEePBICAX
Takcy [26], kapuiepuHr. B pamkax HacTosImei cTa-
TBY MBI YZIe/IIM BHUMaHVeE UMEHHO KapIIepyHTY 1
npo6sieMe OIpeyie/IeH s ero IPaBOBOIL IIPUPOLIbI.

B o60ocHOBaHue BBIOOpA TEMBI HAJIEKUT OTMe-
TUTbD, YTO KAPUIEPVHT ABJIAETCA XOTS U MOJIOfbIM
(mepBblit KaprinepuHr B Poccun nosiBuics 8 2012 1.
[6]), HO B TO >Xe BpeMs [MHAMUYHO Pa3BUBAIO-
muMca ppiHKOM. CormacHo ortuery Poccmiickoit
accoluanyy 37eKTPOHHBIX KOMMYHMKauuii [27],
B 2018 r. 06'beM TpaH3aKIMIT OHIAH-TIIOMAZOK
coctaBun 511 mpg py6neir, B 2019 - 769 mpp,
pyb6neii, a B 2020 r. 6bl1a IpeooieHa OTMETKA B
1 TpiH py6reit, T. e. Tof0BOI pocT cocTaBui 39 %.
3HAYNTETBHYIO YaCTh STUX TPAH3AKIUI COCTABIIA-
I0T Te, KOTOpble OCYIIECTB/IAITCA Ha KapLIepyuH-
roBBIX IVTaTdopMax. VI3 3TOro Mbl 3aK/II09aeM, YTO
KOI7Ia peyb MJeT O BO3pacTalolleil NOMy/IIPHOCTI
Y KPYITHOM 060pOTe JIeHe)KHBIX CPeJICTB B LIIEPIH-
rOBOJI 9KOHOMMKE, TO CYIIECTBEHHbI BK/IaJ, B 3TO
BHOCUT VIMEHHO KapIIepVHT.

Yro ke KacaeTcs He 9KOHOMUYECKOT], a IIPaBo-
BOJ1 COCTaBJIAAOIel T 000CHOBAaHMsI BBIOOpA TEMBI,

TO VIMEHHO KapIIePUHT SAB/IAETCS TYYLINM IpUMe-
POM IS IEMOHCTpPAIVl COBPEMEHHON TeXHOJIO-
TV ITPY HELOCTATOYHOM HOPMATUBHOM IIPaBOBOM
perynupoBaHuu. bonee Toro, uMeHHO B BOIIpoce O
IIPaBOBOJI IPUPOJe KapIIepMHIa Mbl BUAUM IIO-
JIIPHOCTb MHEHMII VI COBEPIIEHHO pa3Hble IOfIXO0-
JIbI KaK B TEOPUU, TaK U B IPAKTUKe.

[Tpexxme yeM OTBETUTD Ha BOIIPOC O IIPABOBOI
IpUpPOJe KapIiepuHra, HeOOXOAUMO OIpe/e/IUTh-
Cs C JAHHOM HedUHUINE, IOCKOIbKY B HayKe U
IIPaKTMKe BCTPEYAIOTCA pasMYHble MOAXONBI K
HNOHMMaHMIO TepMyHa. Havuats ciemyer ¢ n3ydenms
MIO/IXOJIOB, CYILIECTBYIOLIVX B HAYYHON HOKTPUHE.
B psape craTeil KapuIepyHT TAKOHWYHO OIpefers-
eTCsl KakK apeHzia aBToMobus [15] win cepBuc mo
apeHfie aBTOMOOW/IsL. XOTS MBI COTJIAIIIAeMCS, UTO
II0 CBOEJ CyTM KapIIepMHIOBbIe IPAaBOOTHOIIIE-
HYS OepyT Ha4yajio M3 apeH[bl, HO Mbl He MOXXeM
HOTHOCTBIO OTOXXJECTBUTb 3T KOHCTPYKIIVIN,
IIOCKOJIbKY KapIIepUHT 00/IaiaeT CAMIIKOM 60/Ib-
MMM KOMMYEeCTBOM YHUKA/IbHBIX OT/IM4umit. VIHoi
MOJXON, TpefjiaraeT MOHMMaHue IepPUHTa aBTO-
MOOWISA KaK CepBUCA, KOTOPBIN IPefOCTaBIsIeT
K/IMEHTY BO BpeMeHHOe I10/Ib30BaHye aBTOMOO/Ib
[16]. 3mech MBI BUJIUM TOT K€ «apeH/IHbI» TI0]-
XOfi, BBIPQKEHHBINI HeMHOro MHade. Hekoropnie
aBTOPBI HE OTOXK/IECTBIISIOT KapIIEPWHT C apeH-
IOV, HO HA3bIBAIOT €r0 «OJHOJ M3 Pa3HOBUIHO-
CTell apeH/ibl aBTOTPAHCIIOPTHOTO CpefcTBa» [1].
[TpuMevarenpbHO, YTO B TO BpeMs KaK OJHU CUU-
TAIOT KapIIepPVHT apeH/ 01, [PYTYE B OIIpeie/IeHNN
JIAaHHOTO HOHATUS YIOTPEOIIAI0T CTIOBO «CEPBUCY,
[PV 3TOM He PacKpbIBas, KaK OHYU IIOHMMAIOT Cep-
BJIC M KaKOBBI €T0 OT/INYUTEIbHbIE YepThl. boree
pa3BepHyTOe OIlpefielieHNe, BhIAE/AIee TeXHN-
4ecKue OCOOEHHOCTU LIEPUHTOBOTO MeXaHWU3Ma,
maerca 10. B. Munndenkosoii: «Kapiepusr - aTo
CEepBIC, Yepe3 KOTOPHI, IPefiBapUTEIbHO 3apeTu-
CTPUPOBABIINCD, MONTb30BATEIN MOTYT BOCIIOJNb-
30BaTbCA YCAYraMy II0 LIEPUHTY TPAHCIIOPTHBIX
cpencts» [17]. 3mech, 1o HalleMy MHEHUIO, aBTO-
POM COBEpIIIEHHO HPaBUIBHO OTMEYaeTCs HeoO-
XOAVIMOCTD PETMCTPALMNU KaK YCTIOBUA JOCTYIIA K
CepBUCY. ITO OJHA U3 OTIMYUTEIbHBIX YepT Kap-
IIEPUHTOBOTO MeXaHu3Ma, KoTopas 6oree moaHO
OTpakaeTcsi B OIpPeleeHNN TOHATHS, JaBaeMOM
A. b. Kygpunsbiym, JI. B. Pocosoit u V1. B. Kuposoit
[14]. ITo X MHeHMIO, KapIIEPUHT — 3TO CEPBUC,
BOCIIO/Ib30BAThCsI KOTOPBIM MOYKHO C MOMOIIBIO
MOOVIBHOTO TIPUIOXKEHNS MM MHTEPHeT-CaiiTa.
MbI cuMTaeM Takyl0 OCOOEHHOCTH, BBIJEISIEMYIO
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B aBTOPCKOM OIIp€Jle/IEHNN, JOCTaTOYHO Ba>KHOIA,
BeJIb IEVICTBUTE/IbHO, Ha JAHHBIVI MOMEHT BCe Kap-
HIEPUHIOBbIE CEPBUCHI, IIPECTAaB/ICHHbIE HA POC-
CUJICKOM pBIHKE, JOCTYIHBI K MCIOIb30BaHUIO
TOJIBKO C IPUMEHEHVEeM MOOVTbHBIX IIPVJIOXKEHMIT
VI MUHTEPHET-CATOB.

Yxe Ha JAaHHBII MOMEHT IIOJ KapIIepUHIOM
MBI IIOHMMaeM CepBUC (IIPUIOXKEHE VTN CANIT) TI0
apeHjie TPaHCIOPTHBIX CPENCTB, B KOTOPOM Tpe-
OyeTcs perncTpanus, HO 3TOTO BCe ellje HeoCTa-
TOYHO /i1 TIOHMMaHUsA YHMKa/JIbHOCTY LIEpUHTa
aBTOMOOMIIEIL.

Jlpyroi nmpusHax, KOTOPbII BCTpeYaeTcs B He-
KOTOPBIX aBTOPCKUX OIpeJeNeHNAX — yKasaHue
Ha oKasaHMe ycayru no mopenu B2C (business to
consumer), T. €. MOJIe/I, B KOTOPOJ OM3HEC Ipo-
maeT TOBap (yC/Iyry) KOHEYHOMY IOTpeOUTeNIo
[3; 8]. B mpumepe, KOTOpPBIII MBI paccMaTpuBaeM,
OM3HeC mpefcTaB/IeH IPUANYECKYMU JINIIAMH, 3a-
HUMAIOUVMICA KapIIePYMHIOM KaK OCHOBHBIM BU-
TOM NIPEATIPUHMMATENbCKON IeATENbHOCTH, A I110-
TpebuTenm - ¢usndecKue IMIA, MOTb3YIONecs
KapIIEePUHTOBbIMY TPAHCIOPTHBIMU CPENCTBAMIL.
MBI MTOTOXXUTENBHO OL€HMBAEM BbIIIE€yKa3aHHbIE
MOAXO/bI K OIpEefle/IEHNI0 CYTY KapIIepUHTa, 110-
CKOTIbKY B HUX BUJIMTCA He TOJIBKO ITPaBOBOIL, HO
Y1 5SKOHOMUYECKUIT aHA/IN3 ABJIEHNUA.

ITepen Tem Kak jaTh Halle COOCTBEHHOE OIIpe-
JiefieHye KapLIepPUHTY, XOTeTOCh Obl BBIJIEINTD 3a-
K/IIOYUTE/IbHBIN NIPU3HAK, KOTOPbIN YIIOMUHAETCA
He TOJIbKO B IIPaBOBOJI JOKTPVHE, HO ¥ B HEMHOI'O-
YJCTIEHHbIX HOPMaTMBHBIX NPaBOBBIX aKTaX. Co-
rmacHo Pacnopsoxenmto IlpaBurenbcra PO or
25.03.2020 Ne 724-p [23], aTo BUJ] KPaTKOCPOYHON
apeHyipl aBTOMOOMIA. B akte [IpaBurennbcrsa Mo-
CKBBI [22] yKa3bIBaeTCA, YTO MOJ KPATKOCPOUHON
apeH/10J1 IOHMMAaeTCs apeH/ia CPOKOM [0 24 4acoB.
B aTyx IBYX nepUMHNIIVAX BBI/IEIAETCA TAKOM IPH-
3HaK KaplLIepMHIa, KaK OTPaHMYe€HHOCTb BO Bpe-
M€HI, KPaTKOCPOYHOCTb.

Tenepp, xorma Hambormee BakKHbIE NPU3HAKYI
coOpaHbI BMeCTe, Mbl MOXKEM OIIPeJie/IATh Kapllle-
PUHT KaK NOMMHYTHYIO apeH[ly TPaHCHOPTHOTO
CPEefCTBa, OCYIIECTBIAEMYI0 IIOCPENCTBOM MO-
OVIBHBIX IPWIOXKEHUII VI VIHTEPHET-CaliTOB U
peanmusyemyto o mogenu B2C.

XO0TA Ha JJaHHBI/I MOMEHT B IPAKTUKE CIIOXKM-
JIOCh TPU CaMOCTOATENbHBIX BU/IA KaplLIepyHra, B
HacTosAlell paboTe MBI aKIEHTUPyeM BHUMAaHIe
Ha ero 6a30BOM BIJe, IIOMY4MBIIeM Hayubosbliee
pacnpoCcTpaHeHMe BO BCEM MUpPE, a MMEHHO Ha

one-way (B OffMH KOHeI]), TaK)Ke M3BECTHOM KaK
free-floating (zoc/10BHO — CBOOOIHO TI/IaBAIOIIINIT)
HIepUHT. VIMEeHHO 3TOT BUJ LIIEpMHTA COOTBETCTBY-
eT JaHHOMY HaMJ BBILIIe OIpefe/IeHNIO, Y IMEHHO
B MI3y4YE€HNM €TO0 IIPaBOBOI IPYUPOJIbI 3aK/TI0YAETCS
1e/Ib Halllell CTaTbM.

Kak MbI oT™Medanu paHee, eIMHOTO OTBeTa Ha
BOIIPOC O IIPaBOBOJI IIPMPOAie JOTOBOpa Kaplile-
pVHTa HET HI B HayKe, HM B CJIOXKMBILIEVICA HA JJaH-
HBIII MOMEHT IpaKTuKe. [Ipexe 4eM Mbl MOIIBI-
TaeMcs JJaTb COOCTBEHHBIII OTBET Ha 3TOT BOIIPOC
U apTyMEeHTMPOBATD €ro, BBIIE/IMM K/II0YeBble Ha
JIaHHBII MOMEHT MOJXOHBI K OIpee/IeHNI0 Tpu-
POZBI IIEPVHTOBBIX IIPAaBOOTHOIIEHNI ¥ BBICKA-
JKeM COOCTBEHHOe MHEHUe 110 KaXK/IOi U3 MpuBe-
JIEHHBIX TOYEK 3PEHMSL.

Kak 6bU10 BUJIHO ellle Ha JTare ONpefeNeHNns
MOHATHS, MHOTME FOPVUCTBI HA3bIBAIOT KapIIEPUHT
mbo apeHyoit, MO0 ee PasHOBUIHOCTHIO. B mOK-
TPVMHE TaKasd TOYKA 3PEHNUA ABJIAETCA OfHON U3
CaMbIX MOMY/IAPHBIX. XOTA MHOTHE, KaK y>Ke Ipu-
BefleHHas B npumep A A. MakapoBa-3eM/IAHCKas
i J1. K. @asnuesa n H. 0. Komnes [12], cunraror
KapIIepVHTOBbIe IIPABOOTHOIIEHNS He YPery/m-
POBaHHBIMM OTEYECTBEHHBIM 3aKOHOJIATETbCTBOM
Y YKa3bIBAIOT, YTO €VHOTO IOAXOfja K IPaBOBOI
IIpUpOfie KapIlepyHra Bce ellje HeT, HO Bce JKe Ha-
CTaMBAIOT Ha apeHJHOIl Ipupofe. AHATOTMIHOTO
MHeHuA npupepxxnsaerca u C. A. Myparosa, KOTo-
pasi B TO XXe BpeMsI Bbifie/isieT creruduyecKue mpu-
3HaKU JIOTOBOpAa KapIlepMHTa: KPaTKOCPOYHOCTD,
00BEKT apeHfbl — TPAHCIIOPTHOE CPEelCTBO U3 aB-
TOIIApKa IOPUANYECKOTO JIMIfA, OIIaTa CTaBUTCS B
3aBMCUMOCTb OT NCIIOJIb3yeMOTO apeHfofaTesieM
Tapuda, a apeHgaTopaMu SBJISIOTCS TONBKO (1-
anveckye muna [18]. C ofHOV CTOPOHBI, MBI ITOJIO-
JKUTEeNIbHO oTMevaeM Bbijienienne C. A. Myparosoii
IIPM3HAKOB JJOTOBOpA KapIlepyHTa, HO C JPYToi —
He MOXXeM C 3TUM COITIACUTbCA, TIOCKOJIbKY, CKOpee,
CYMTaeM TNPU3HAKU OTIUYUTEIbHBIMY, He T03BO-
JIAIOMVMA OTOX/IECTBUTD LIEPUHT U apeHAy. He-
CMOTps1 Ha TO, YTO HEKOTOpas CyfieOHas IMpaKTHKa
[20] u TeKCTBI OTOBOPOB psijja KOMIIAHWIA, OKa3bl-
BAIOLIMX YCTYTM KapliepuHra (K mpumepy, SHpgexc.
HOpaits [28] wmm Anytime [29]) monmaraloT HOpMbI
'K PO [7] 06 apenpe TC 6e3 sxumnaka mojyiexxa-
IIYMU TIPYIMEHEHNIO K KapIIepUHTY, Mbl He CUMTa-
€M TaKy0 MO3MIUIO IPaBIIbHOIL.

CormacHo TekcTy Ipakpmanckoro kopekca PO
JIOTOBOP apeH[bl TPAaHCIIOPTHOTO CpefcTBa Oe3
sKumaxa (manee — gorosop apenpas TC) - aro me-
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pefauya aBTOMOOWIISL apeHIofaTeNIeM apeHaTopy
BO BJIaJIeHIIe U IIO/Ib30BaHNe 3a IUIATY M Ha OIIpe-
IeNneHHbll cpok. Ilo HameMy MHEHUIO, OT/INYNA B
CyObeKTHOM cocTaBe (fopyupmdeckoe muuo u ¢u-
3U9eCKOe JINIO), CHelMdUIecKuil Ciocob orIaThl
VI OTPaHMYEHHBINI BO BPEMEHM IIE€PUOJ LIEepMHIa
aBTOMOOW/II He IIO3BOJISIOT COIOCTABUTH Kap-
mwepuHr u apenpy TC 6e3 skumnaxa. bonee Toro,
B COOTBeTCTBUM CO CT. 644 'K P® Ha apenparo-
pe Ha BCe BpeMsl BJIa[ieHNs U [IOb30BaHVsI aBTO-
MOOWIEM JIEXXUT 0053aHHOCTD IO MOJJIePKaHNIO
Hajyiexamero cocrosuusa TC, ocyuiecTBieHue
KaK TEKYIero, TaK M KalMTalTbHOrO peMoHTa. [1o
JIOTOBOPY KapllepyHra apeHJaTop aBTOMOOWIIA
He HeceT 3TUX 00513aHHOCTell, Belb 3alIpaBKy, 00-
CITy>KVMBaHUe ¥ PEMOHT aBTOMOOWIISI OCYILeCTBIIsA-
eT apeHJofarenb. [IBa HPYyrMX KOHTpapryMeHTa
3aK/II0YAIOTCS B IIPaBOMOYMAX apeHparopa. Bo-
nepBbIX, apeHzarop TC 6e3 skumaxka MMeeT mpa-
BO 3aK/II0YaTh JOTOBOP CcybapeH/pl 6e3 cormacus
apeHjofaress, B TO BpeMs Kak Ionb3oBaremu TC
II0 IOTOBOPY KaplllepyHra JNIIeHbl TAKOTO IIPaBo-
MouuA. Bo-BTOPBIX, B HAyYHOI HOKTPUHE B IIe/IOM
BBICKAa3bIBAIOT COMHEHMA IO IIOBOAy HaIM4Us Y
apeHjaTopa IpaBa BIaJeHUs MUOO0 XKe CUYNTAIT
3TO INPaBO CIJIBHO OTPAaHMYEHHBIM JIOTOBOPOM.
Takne orpaHuYeHNst BBIPXAIOTCA B TEPPUTOPUY,
Ha KOTOPOJ MO>KHO 9KCITYaTHPOBATh TPAHCIOPT-
HO€ CpPEefICTBO, B IIAPKOBKe (aBTOMOOM/Ib MOYXHO
OCTaBJIATh TOJIBKO B CIIELMATBbHO OIpee/IeHHBIX
30HaX), a TaK)Xe B TEXHNYECKMX BO3MOXXHOCTSX
apeHJo/aTe A JUCTAHIVIOHHO ITTYIINTD ABUTATe/b
TC. Ilo Bcem BbIlIEyKa3aHHBIM IPMYMHAM BIIOTTHE
000CHOBaHHO MOXXHO CYUTATh IIPAaBOMOYME BJIa-
nenus TC B joroBope KapliepyHra Kak MUHUMYM
OTpaHMYEHHBIM, CY>KeHHBIM B CPaBHEHUY C apeH-
noit TC 6es3 sxumaxxa. B JOKTprHe MOXXHO BCTpe-
TUTD ellle OAVH KOHTPAapryMeHT, KOTOPBIN KacaeT-
Csl YHUKQ/IBHOCTY (POPMBI JOTOBOpA KaplLIepUHTa.
C. P. [leprornna cumraet, 4YTO pas JOTOBOP Kap-
LIEpUHTa 3aK/II0YaeTCA Yepes3 CIIelVaIbHbIN CalT
VUYL TIPVIOXKEHUE, TO 9TO He COOTBETCTBYET II0-
noxxeHusim 06 apenge TC 6e3 aknmaxka, B KOTO-
PBIX TOTOBOP TpebyeT 06s13aTe/IbHOI MICbMEHHOI
¢dopmsl (ct. 643 'K PD) [10]. ITo Hamemy MHe-
HIIO, 3TO SIBJISIETCSI CKOpee CIiennduiecKoir 0co-
O6eHHOCTBIO (POPMBI TOTOBOpA KaplIEpPUHIa, a He
OT/INYUTENIbHOI 4epToii, Beap a63. 2 m. 1 cT. 160
'K P® pomyckaeT MCIO/Mb30BaHME /MEKTPOHHBIX
VULV VHBIX TEXHUYECKNX CPENCTB, YTOOBI CINTATD
IVICbMEHHYI0 GOPMY CHENIKU COOTIOeHHOIL.

HecmoTpss Ha HeyOemuUTeTbHOCTD IOCTIEHETO
U3 IIpUBEICHHBIX HAaMJI QpTYMEHTOB, MBI CUMTaeM,
gyro 'K P® B wactu apenppr TC 6e3 sxumaxa He
MOXXET B IIO/THOV Mepe peryipoBaTh KapllepyuH-
rOBbI€ IIPABOOTHOLIEHI.

Bropas mo momynspHOCTM TOYKa 3peHus Ha-
3bIBa€T HOPMBI IIPOKATa IMOMIEXKAIIMMY MIPUMe-
HEHUIO K KapIIepVHIOBBIM IIPaBOOTHOLIEHNAM. B
TaKOJ KOHCTPYKLIMY, KaK IIPOKAT, apeHI0faTeNb
SIBJISIETCS JINLIOM, OCYIIIeCTB/ISIOIINM IIPEAIPUHN-
MaTe/IbCKYI0 JIeATe/TbHOCTD, CaBasg MMYIIeCTBO B
apeHfy, a apeHjaTop ABIAeTCA PU3NIECKUM JIN-
IIOM, VCIIO/Ib3YIOLIVMM MMYILECTBO B JIMYHBIX, He
IpefIpPUHIMATE/IbCKIX Le/IAX, VM MOTydaeT VIMY-
IIeCTBO 3a IVIATYy BO BpeMeHHOe BJIaJleHue Y TIO/Ib-
3oBaHne. CTOPOHHUKAMU «IIPOKATHOI» TeOPUNn
spisorcs 0. H. Bosipekas [4], T. A. By6HoBckas
n 10. b. Cysopos [5], M. O. CoxoBukos [24] n gp.

Pesromupys m o0606mas mosuuum B IIONIB3Y
«IIPOKATHOI» TEOPUM, MbI MOYXXEM BBIJIe/IUTD CIe-
AyIOIIVe apTyMEeHTHI:

- cpatomass TC B mpokar CTOpoHa — Bcerpga
IOPUYECKOe JINIIO;

— apeH[jaTOpOM sABJsieTCsT (U3NYECKOe IO,
ucnonbsymouee TC /14 y[oB1eTBOpEHN TNYHbIX,
He IIPeAIIPYHIMATEeIbCKUX HYX]I;

— 00513aHHOCTY 110 KaIIUTQIbHOMY U TeKYILIeMY
PEMOHTY JIe>KaT Ha apeH/IofaTerie;

— CPOK IIpOKaTa OrpaHMYEH OfHUM TOJOM, a
KPaTKOCPOYHBIl XapaKTep KapLIepUHTa YKIafbl-
BAeTCs B 9TU TeMIIOpPA/IbHbIE PAMKIL.

MBI CKJIOHHBI COTTIACUTbBCS CO BCeMM BbIIIIEeyKa-
3aHHBIMM apIyMEHTaMU U YOeX/IeHbI, YTO HOPMBI
I'K P® o mpokate ropaszmo 60bliie COOTBETCTBY-
I0T KapLIePUHTOBBIM IIPABOOTHOIIEHMAM, HEXe-
nu HopMbl 00 apenpie TC 6e3 sxumaxka. OgHaKo u
IIpPOKAaTHasi KOHIIEMIVsI He MOXXeT B IIO/THON Mepe
peryImpoBarhb CrenpUIHbII MEXaHU3M IIepyH-
ra, IIOCKOJIbKY 3/1eCh BCe ellle He pellleH BOIPocC 06
orpaHmM4eHHOM IpaBoMouny Brajenns TC, a Tak-
Ke IMeeT MeCTo crienduyeckas Gopma OIUIaThl.

[ToMMrMO 3TOrO, HEMHOTOYMCIIEHHAsT CyfieOHas
IPaKTUKa TAaKXKe OCIapuBaeT «IIPOKATHYIO» KOH-
nenyio. K npuMepy, B OZTHOM U3 [/, paccMo-
TpeHHBIX MOCKOBCKIM TOPOACKNM CYAOM [2], cyn
CIenas BbIBOJ, O HEIIPYMEHEHN) HOPM O IIpOKaTe
K KapIIepVHIOBBIM IIPABOOTHOIIEHMAM. APpry-
MEHTMPOBAJIACh MOLOOHAsI TOUYKA 3PEHNSA CIIEYI0-
M 00pa3oM: [yisi IPaBOOTHOIIEHNII, B KOTOPBIX
apeHIyeTCs TPAaHCIIOPTHOE CPENCTBO, CYILIECTBY-
I0T CIlelMajJibHble HOPMBI (a MMEHHO HOPMBI 00
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apenyie TC 6e3 sxunaxa). [Ipyrumu cinoBamu, cyp
IOCTPOWI CBOJI BBIBOJ, Ha IPOTHBOIOCTABIEHUMN:
HOPMBI IIPOKATa He MOTYT IIPUMEHATHCS K IIPaBO-
OTHOILIEHUSIM C TPAHCIIOPTHBIMY CPefiCTBAMIA, I10-
TOMY YTO J/IsI HUX CO3/IaHbl HOPMBI 00 apeHze. Mbl
CuyTaeM, 4TO IOf00Has JIOTMKA Cyja He 000CHO-
BaHa B [TOJTHOIT Mepe, IIOCKO/IbKY HOPMBI TPak/jaH-
CKOTO IIpaBa He COfiepyKaT YKa3aHus, 4YTO He MOTYT
PacIpOCTPaHATLCS Ha MPABOOTHOIIEHMS C 00b-
eKTOM B BUJie TPAHCIIOPTHOTO CpeficTBa. B cyme6-
HOJ IIPAaKTMKe BCTpedaroTcs fiena [19], B KoTophix
OIIPOBEPTraeTCsl «IIPOKATHASA» KOHLETIN, OFHAKO
TaKas TOYKa 3peHys1 6asupyeTcsi Ha TEKCTaxX JJOro-
BOPOB IOPUIVYECKVX JINLI, OKa3bIBAIOIINX YCTYTU
II0 KaplIepyHry. Ml ke cuuTaeM TakKyl IpaKTy-
Ky HEKOPPEKTHOI, HMOCKONbKY CYOBeKTHI Ipen-
IPUHUMATENIbCKON JIesITeIbHOCTHU, CKOpee, yKa-
3bIBAIOT Ha NIPMMEHEHME K JJOTOBOPY TaKUX HOPM,
KOTOPBbIe CO3/jaloT 6ojiee 671aronpusATHbIE YCITOBYS
VISl VX JIesITeNIbHOCTH, @ He KOTOpble OOoJIblle co-
OTBETCTBYIOT XapaKTepy KapIIepPUHIOBBIX IIPABO-
OTHOLIEHM. SpKuit npumep, IMOATBEP KA
3Ty JIOTMKY: HOTOBOP IIpPOKaTa sIBJISAETCS MyOmmd-
HBIM (cT. 426 T'K P®), a 3Ha4UNT, K perynmpyeMbiM
VIM IIPaBOOTHOIIEHUSIM aBTOMATIYECKI TTOfIeKUT
IPUMEHEHNIO 3aKOHOJIaTe/IbCTBO O 3alINTe IIpaB
norpebureneii [21], HaknagbIBaoIee HA IPEATIPH-
HYIMaTesieil Oorblilee KOMMYECTBO 00S3aHHOCTEI.
[To sroit mpuYMHe MHOTME IpeJCTaBICHHbIE Ha
COBPEMEHHOM KapLIEPVHIOBOM PBIHKE KOMITaHUM
760 yKa3bIBAIOT B TEKCTE JOTOBOPOB, YTO IIPUMe-
HEHUIO Iojyiexxat HopMbl 06 apenpie TC 6e3 axumna-
a, MO0 MMIIYT, YTO K OTHOIIEHVISIM He IIPUMeHs-
I0TCS1 HOPMBI 3aKOHa O 3all[UTe IpaB moTpeduTenei
[11]. ITo 3TO¥ IpMYMHE MBI CYUTAEM, YTO HE CIIERY-
eT JICKaTh OTBET Ha BOIIPOC O IIPAaBOBOJI NIPUPOfiE
KaplllepyHra B TeKCTaxX JOrOBOPOB, pa3pabarbiBae-
MBIX KapLIePUHTOBBIMI KOMITAaHVISIMIL.

[nsa wHamboree IONTHOTO PACKPBITH TEMbI
HaJJIOKUT OTMETUTh MeHee IOIY/LIPHbIE, HO 3a-
CITy>KMBAIolIJie BHUMAaHUSA MOJXOMbI K IIPaBOBON
IpUpOJie LepIMHTa aBTOMO6MIIeit. B mpopomkenne
«IIPOKATHOI» KOHIIETII[MU MBI, KaK ! HEKOTOPbIE
IpaBoOBefbl, cuuTtaeMm, 4To HopMmbl I'K PO o my-
OIMYHOM [IOTOBOpE IIOJIeXKAT IPUMEHEHUI0 KO
BCEM KapIIepyHTOBbIM IIPaBOOTHOIIeHNsIM. boree
TOTO, MBI COIJIAIIAEMCsI C TAKMMY aBTOpaMMU, Kak
C. A. ®yunmnos u I1. O. [lepespuna [25], B ToM,
YTO KapIIepyUHT JO/DKEH PeryIpoBaThCs HOpMa-
MU 0 foroBope npucoenuHenus (ct. 428 'K PO).
[leiicTBUTENBHO, HOMMHUpYIOLIee OOBIINHCTBO

KapIIEPUHTOBbIX JIOTOBOPOB pa3pabaTbiBaeTcs
KOMITaHUsIMU B CTaHJAPTHBIX popmax, a pusnye-
CKJe JIMIA JIVIIb IPUCOEAMHAIOTCSA K JJOTOBOpaM
6e3 BO3MOXKHOCTM M3MeHeHNA ycnoBuit. Takoit
HIOZIXOL pasfie/iAeTCsl M HeKOTOPBIMM KOMITAHVIAMM
Ha rpaktuke [9; 30].

HexoTopble [10/1aratoT, YTO ZOTOBOP KapIlIepuH-
ra sIB/IAeTCsA paMOYHbIM foroBopoM (ct. 429.1 T'K
P®) [13]. Cnexys noruke aBTOpOB IAHHON TEOPUN,
00BEKT JOTOBOPa KapIlepyHTa — 3TO BeCh aBTONAPK
apeH/IOfiaTeIsA, HO TPV STOM apeH/IaTOp IIO/Ib3YeT-
Cs TONBKO OfHMM, KOHKpeTHbIM TC, npencTaBiis-
IOIIMM CO0O0JI COCTaBHYIO 4acTh aBTomapka. Korga
apeH/IaTOp 3aK/II0YAET JOTOBOP KapIepIHTa ¢ KOM-
IIaHell, OH 3aK/II0YaeT ero I10 II0OBOJY VICIIO/Ib30Ba-
HIISI aBTOIIAPKA, A [YIs KXK/JOTO OTAE/IBHOTO CTyYast
IIepyHra aBTOMOOWISI HEOOXOIMIMO 3aK/TI04aTh J10-
HOJIHNUTE/IbHBIE IOTOBOPBI, B KOTOPBIX OO'BEKTOM
OyzeT BBICTYNAaTh y)Ke OTHEIbHOE TPAHCIOPTHOE
cpencTBO. MBI cunTaeM, 4TO TaKOJ IOAXOJ IIyCThb
U AABJISIETCSL OPUTVIHA/IBHBIM M HECTAHJAPTHBIM 1A
OTe4YeCTBEHHOJ IIPAaBOBOI JOKTPUHBI, HO IIPU 3TOM
IpefcTaBsgeT coboil YypesaMepHOe HarpOMOXK/ieHue
IOPUANYIECKMX KOHCTPYKLuit. Bosee Toro, Mbl mo-
JlaraeM, YTO CTOPOHHMKM «PaMOYHON» TEOPUU 3a-
OTy>XX[Jal0TCs, KOIZIa YKa3bIBAIOT Ha BeCh aBTOIAPK
apeH/IofiaTe s Kak Ha 00bEKT JOroBOopa KapllepyH-
ra. K coxxanenuro, 6oree rimy0okme 1 apryMeHTUPO-
BaHHbIE OOBSICHEHNUSI «PAMOYHOI» KOHILIEIIIINN Ha
INAHHBII MOMEHT B OTE€YECTBEHHOV HOPUANYECKON
HayKe OTCYTCTBYIOT.

IIpencTaBuB ¥ COITACHBIINCE JI60 OIIPOBEPTHYB
Haubosiee ITIOMy/LIPHbIE ¥ IPOPAa0OTaHHbIE TOYKM
3peHyisI O IPABOBOJI IPHPOJIE KapIIepIHTa, HaM CTle-
iyeT 0000IUTD BBICKa3aHHbIE paHee CY>KIeHN.

OtBeTa Ha BOIIPOC O IPUPOJe KaplIepMHIa Ha
[lAaHHDBI/I MOMEHT HeT HU B IIPaBOBON JOKTPUHE,
HJ B IPaKTUKe, a €JUHCTBO MHEHUI B HAY4YHOI
cpeme orcyrcTByeT. CyneOHas IpaKTMKa TaKxkKe
He BHOCUT SICHOCTM B pellleHye JaHHOTO BOIIPO-
ca, IOCKO/IbKY CY/AbI 3aHMMAIOT Pas/IIHble TOUKU
3peHus — OT «IIPOKATHOW» O «apEHJHONM» KOH-
neniuy. JJoroBopHasi KOHCTPYKIVS KapllepyHra
XOTA U VIMeeT B ceOe IPU3HAKM JOTOBOPa apeH/IbI
TC 6e3 sxumaxka u oroBopa IpokKaTa, HO Bce Xe
He TOXXIeCTBEHHA B IIOJIHON Mepe HU OJHOMY 13
Hux. Ha OCHOBaHWMM 3TOro MBI YOeXJeHBI, 4TO
JIOTOBOP KapIepyHIa SABJISAETCS CMEIIAaHHBIM JI0-
rOBOPOM, KOTOPBIN HY>KHAeTCsi B HOPMAaTMBHOM
IIPAaBOBOM PeTyIMPOBAHUU CO CTOPOHBI (efe-
PaJIbHOTO 3aKOHOJATeNsd, a NPUMEHEHUI0 K Kap-
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IIEPVHTOBBIM OTHOLIEHNUAM IIO[JIeXXaT HOPMBI O
IpOKaTe, MyOIMIHOM OrOBOpPE U LOrOBOpPE HpH-
COEIMHEHNA, @ TAK)Ke 3aKOHOMIATeIbCTBO O 3all[U-
Te IIpaB IOTpeOuTeNe.
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NCKYCCTBEHHBIN UHTEJ/IVIEKT: 3HAHU A, TAHHBIE
1 MBIIIIJIEHUE B PACCJIEJIJOBAHUU NPECTYIIJIEHU

ARTIFICIAL INTELLIGENCE: KNOWLEDGE, DATA
AND THINKING IN CRIME INVESTIGATION

AHHOTALIMA. Crarbsi mOCBAIleHA PacCMOTPEHUIO
mpobieM 1 IMepCIeKTUB JCIIONb30BAHNM COBPEMEHHBIX
MHPOPMALMOHHBIX TEXHOJIOIMII B pacclefoBaHMM IIpe-
CTYIUIEHMIT. ABTOPBI OTMEYAIOT, YTO YPOBEHD MX Pa3BUTHA
CerofiHsI IPEfCTAB/LIET PealbHBINl HOTEHIMAT POPMIPO-
BaHNUA aINNaPaTHO-IPOTrPAMMHBIX KOMIIIEKCOB, MMUTHU-
PYIOIIMX MHTENIEKT 4eloBeKa. B JeATenmbHOCTN IO pac-
CTIelIOBAHMIO TIPECTYIJIEHNI OHM BBINONHAIOT JIMIIb POJIb
COBETHMKA, IPMHATIE JKe PellleHNiT — IpeporaTusa Ciefo-
Baren:A. IlpepiaraeTcs paccMOTpeHMe COOTHOIIEHM JaH-
HBIX, 3HAaHUI U MBIIUIEHN, @ TAK)Ke UX POIM B pellleHNN
3ajlay pacciefiopanusa npectyrmienuit. IlogyepknBsaercs,
4TO IPO(eCcCHOHAN3M, MBIIIJIEHNE U MHTE/UIEKT B3a1MOO-
Oycnosensl. [Ipy 9TOM MCKYCCTBEHHBIII MHTEIEKT HEMO-
CPEfICTBEHHO 3aBUCHUT OT €CTECTBEHHOrO — 9TO 6a3bl 3Ha-
HUIL, BBIIONHAOIINE QYHKINIO MHCTPYMEHTa NO3HAHMNA,

© B. B. buprokos, T. I1. buproxosa, 2023

ABSTRACT. The article is devoted to the consideration
of problems and prospects for the use of modern information
technologies in the investigation of crimes. The authors note
that the level of their development today represents real
potential for the formation of hardware and software systems
that imitate human intelligence. In crime investigation
activities, they perform no more than the role of an adviser,
while decision-making is the prerogative of the investigator.
A consideration of the relationship between data, knowledge
and thinking, as well as their role in solving crime investigation
problems, is proposed. It is emphasized that professionalism,
thinking and intelligence are interdependent. At the same
time, artificial intelligence directly depends on natural
intelligence — knowledge bases that perform the function of
a cognition tool are formed by the professional knowledge
of specialists. The realities associated with the introduction
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KoTopble (GOPMUPYIOTCA NMPO(eCCHOHANILHBIMY 3HAHUAMMU
cnenmanucTos. Peanmuy, cBA3aHHbBIE C BHEJPEHMEM MCKYC-
CTBEHHOT'O MHTE/JIEKTA B AEATEIbHOCTD 110 PacCaefOBaHIIO
MPECTYIUIEHNUI, HEITOCPEICTBEHHO 3aBUCAT OT Y€JIOBEKa, OT
MIPOrpaMMHO-AMIIAPATHBIX KOMIUIEKCOB, 6a3 3HAHMIT 11 IaH-
HbIX. CeroHA TOBOPUTD O HAJIMYNY ITOTHOI[EHHBIX CHCTEM
VICKYCCTBEHHOTO MHTE/IJIEKTa B 3TOM HaIlpaBIE€HUN >KM3He-
IesTe/IbBHOCTU 4e/IOBeKa MPEXIAEBPEMEHHO, OHAKO 3TO He
JCK/II0YaeT MX NepCIeKTUBHOIO IOTeHIMaJIa.

KJIIOYEBLIE CJIOBA: KpMMMHAMMCTUKA; PacCIeno-
BaHIe; MbIIUICHUe; NHPOpMALV; TaHHbIe; 3HAHUA; UCKYC-
CTBEHHBI MHTEJIJIEKT.

OBPA3El INTNNPOBAHWI:

Buproxos, B. B. VIcKycCTBEeHHbBII MHTE/VIEKT: 3HAHMNA,
HAaHHbIe I MbIIIZIEHNE B PACCIeOBAHNI IPECTyTIeHit /
B. B. bupiokos, T. II. Buprokosa. - Tekcr : Hemocpen-
cTBeHHbII1 // BecTHUK ropupmyeckoro ¢gakynprera FO>kHo-
ro ¢gegepanbHoro yuusepcurera. — 2023. - T. 10, Ne 4. -
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€BOJIIOLIMOHHBIE M3MEHEHM B paboTe ¢ VH-

¢dbopmanyeit, mpousolleaue B KOHIE CTO-

JIeTVsI IMPOLUIOTO ¥ B Havaje HbIHEIIHEro,
CO3Jla/IM YHMKAJIbHBIE YCIOBMA Iporpecca o0iie-
CTBa B II€JIOM U NPAKTUYECKV BCeX HAIPaBICHMI
4e/I0BeYeCKOIl JIesITeIbHOCTH, BKJIIOYAst U paccie-
[I0OBaHMe TpecTyrieHnit. «be3 aTUX TeXHOMOrnit,
a TaK)Ke 3HAHMII, HABBIKOB ¥ YMEHMIl paboThI C
HYIMJ HEMBIC/IIMA CETOfiHA paboTa CyHeOHbIX 9KC-
IIEPTOB, OPraHOB CJIECTBMA U OIEPATMBHO-PO-
3BICKHOJI IeSITENIBHOCTI», — CIIPaBE/INBO OTMeYa-
et A. A. Becconos [3, c. 94].

B03MOXXHOCTD ¥ HEOOXOAVMOCTb COBEpIIEH-
CTBOBaHMs HAay4YHBIX 3HAHWII IIPUBJIEKIN BHU-
MaHMe MHOTHUX VICCTIefloBaTenell u3 pasHbIx cdep
KV3HEIeATEIbHOCTI. B KOHTeKcTe cka3aHHOTO He
OyzeT mpeyBe/mueHyeM OTMEeTUTb, YTO pa3BUTIE U
COBepILIEHCTBOBaHME IF000II [IesATe/IbHOCTH, He3a-
BIICUIMO OT TEXHOJIOTWI1, KOTOpPBIE MOTYT ITOB/IVATD
Ha 3TO, IIpeJjIIo/IaraeT Hajuyye IIyOOKMuX 3HaHWI
KaK O TOM, YTO MBI IIBITAeMCS COBEPIIIEHCTBOBATD,
TaK ¥ O TOM, KaKJIM IIyTeM MBI 9TO JleJlaeM, a TaK-
e O CPEICTBAX M TEXHOJIOTVISIX, CO3JAI0IVX IIpef-
IIOCBUIKM COBEPIIEHCTBOBAHMs. VIHBIMU CTOBamuy,
npuMeHssa npodeccroHaabHble 3HaHUA, CYObEKT
JO/DKEH MCIIONIb30BaTh MOTEHIMAl COBPEeMEHHbIX
TEXHOJIOrNiT paboThI ¢ MHGOpPMAIIVETi, CO3AAININX
YCTIOBUA OBICTPOTrO ¥ KA4eCTBEHHOTO ITPYMEHEHVIS
OCHOB TeopuM, 6A3UPYIOLeIics Ha MIPAKTUKE IIpe-
ABIAYIIMX [OKOJIEHVIT, SMIIMPUIECKOTO OIBITA UX
VICIIO/Ib30BaHMSA, a TakXKe IpodeccuoHaIbHOTO

of artificial intelligence into crime investigation activities
directly depend on the person, on software and hardware
systems, knowledge bases and data. Today, it is premature to
talk about the presence of full-fledged artificial intelligence
systems in this area of human life, but this does not exclude
their promising potential.

KEYWORDS: criminalistics, investigation,
information, data, knowledge, artificial intelligence.
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MBILIEHNSA, CO3JAIOLIETO YCIOBUA pPaspelleHNs
IPAaKTUYeCKMX 3a7ad B IPOOTEMHBIX CUTYaIVIsX.
YunurbiBas crenuduKy pacciefoBaHUA IPecTy-
IVIEHNI, OTMETHM, YTO BECh 3TOT KOMIITIEKC 3Ha-
HII Halle/leH Ha paboTy ¢ mHdopMalmei, Ha ycTa-
HOBJIEHVIE IPMYACTHBIX 0O BEKTOB ¥ POJIY KXK/IOTO
U3 HUX B pacciegyeMoM coObrtuu. IIpmyem cam
TAKOJ IIPOLIECC MOCTYNATeNIbHO IPOSBUTAETCA OT
MUHVMaJIbHOTO 00'beMa IePBUYHBIX JJAHHBIX, JIO-
CTAaTOYHBIX /I pas3pellleHNs HEKOTOPbhIX YaCTHbIX
3aJja4, CBA3AHHBIX C yCTaHOB/IEHNEM (aKTOB I
IPUYACTHBIX K HUM 00BEKTOB, 10 00beMa, JOCTa-
TOYHOTO I IOCTVDKEHMA L€/ pacciefloBaHuA.
IIpn 3TOM MBI IBITAaEMCH YCTPaHUTb MH(pOpMa-
IIVIOHHYIO HEIIOIHOTY 00 MCCIefyeMbIX 00beKTax
IIOCPEeJICTBOM IIPOM3BOJCTBA CIENCTBEHHBIX JIEli-
CTBMII U OIIEPATMBHO-PO3BICKHBIX MEPOIPUATIIL,
VICIIO/Ib3YSl BBIILIEYKa3aHHbIVI KOMIUIEKC 3HAHUI B
KadyecTBe MHCTpyMeHTapus. Bo Bce BpemeHa fia
noBbIeHN 9(PPEKTUBHOCTY M KadeCcTBa CBOETO
TPYAa 4E€JIOBEK CTPEMMICA M CTPEMUTCA UCIOJIb-
30BaTh MOC/IEHUE JOCTVDKEHNUA B 00/1aCTy HayKM
M TEXHUKM C II€IbI0 COBEPUIEHCTBOBAHMUA TOTO
HaIlpaBJIeHNA >KU3HENEATEIbHOCTY, K KOTOPOI
OH JIMeeT OTHOLIEHVE B CBSA3Y C ero Ipodeccno-
HaJIbHO JleATeNbHOCThI0. He ABnsAeTca nckmoyge-
HIEM U JIeATEIbHOCTD 10 PACcC/IEeNOBAHNIO IPECTY-
IUIeHMIL. 3aMeTNM, YTO HaIe>KHBIM (yH/JaMEeHTOM
IPAaKTUKIU PaccieOBaHNs Bcerga OblIa OpraHmd-
HO CBsI3aHHAsA C Heil Teopus. JlaHHOE IONIOXKEeHMe
He M3MEHUTIOCh U B 3110XY KOMITbIOTEPHBIX U Tejle-
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KOMMYHMKAIIVIOHHBIX TEXHOJIOTWI, Ha KOTOPBIX
0a3npyeTcss MCKYCCTBEHHBIN MHTEIEKT. JTO, B
CBOIO O4Yepefib, CTABUT Iepel KPUMUHAINCTUKON
U TIPAKTUKON PaccIefoBaHMs KOMIIIEKC aKTyalb-
HBIX 33Jlad II0 HAYYHOMY OCMBIC/IEHMIO ¥ TIpaK-
TUYECKOMY BHEJPEHUIO CUCTeM MCKYCCTBEHHOTO
VHTE/IEKTa B JeATENTbHOCTb II0 PaCcC/IeOBaHNIO
npectymiennit. «KpuMuHamucTideckas Hayka
BCerfia OT/INYasIach BICOKOM BOCIIPUMIMYNBOCTDBIO
K HOBBIM ¥ OCOOEHHO COBPEMEHHBIM LM(POBBIM
TEXHOJIOTVSIM, KOTOPBIe CIIOCOOCTBYIOT obecreye-
HII0 9 PeKTUBHOTO U OBICTPOrO pacciefoBaHNUsA
HEOYEBU/IHBIX IPECTYIUIEHUI, TaK YTO PaccMo-
TpeHNe NePCIeKTUB VICIIOIb30BaHMA VICKYCCTBEH-
HOTO MHTE/JIEKTA NPEeACTAB/IAeT He TOIbKO IIPaK-
TUYECKUII, HO U TEOpPeTUYeCcKUuil MHTepec» [6,
C. 245]. Victopus 4enoBedecTBa — HAI/IAJHBIN pe-
3y/IbTAT PA3BUTHA U COBEPIIEHCTBOBAHNUA T€XHO-
JIOTUi, HaIle/IeHHBIX Ha COBEPIIEHCTBOBAHME TPY-
Zla yenioBeKa. BceM co3flaBaeMbIM UM CpeiCTBAM 1
OpYAUAM Ye/OBEK B OIPeJIe/IeHHOM CMBICTIE TIepe-
maBan QYHKIMU CBOUX OPTAaHOB, COBEPIIEHCTBYS
BOCIpuATHE PU3NYECKMX CBOVICTB MaTepyuasoB I
BO3/IEJICTBME HA HMX, Ae/las VX MOTe3HBIMM I
pelreHus cBoux 3anad. [Tpyu aTom Hanbosee cnox-
HBIMJ OCTaBa/IVICh 3a/ja4ll, HaljeJIeHHbIe Ha paboTy
¢ nadopmarueir. A Begb MMEHHO NHpOpMaNu, a
TOYHee, ee BBICIIAsA CTEeNleHb OCMBICTIEHNS — 3Ha-
HIA, — BBICTYIAeT B KadeCcTBe MHCTPYMEHTA IO-
3HAHNA U pelIeHNs MHBIX IPAKTUIeCcKuX 3ajad. V
TaKOBbIE YeJIOBEYECTBO HAYA/I0 aKKYMY/IUPOBATh,
COBEpIIEHCTBOBATb ¥ MPVUMEHATD 3aJ0/IT0 [0 MO-
ABJIEHVsI KOMIIBIOTEPHBIX TexHoyorui. Ilpu satom
ypOBeHb UX pasBUTUA U 3PPeKTUBHOCTh pabo-
TBI ¢ MHQOpPMAIVell OTBEYa/IM YPOBHIO Pa3BUTUA
HAay4YHO! MBICTIM ¥ HayYHO-TeXHIYECKUX CPEICTB
CBOETO BpeMeHI. B KOHTeKcTe paccMaTpuBaeMoro
OTMETMM, 4TO U JAHHBIE, ¥ 3HAHUA ABJIAIOTCA pas-
HOBUHOCTAMM MHPopManyu. OZHAKO eCu JjaH-
Hble NIPEJCTAB/IAI0T C060I1 cBeileHNs 00 00beKTax
U ABJICHUAX, TO 3HAHUA IIPENCTAaBIIAT CO00IT He
4TO MHOE, KaK MHCTPYMEHTAapuil IO3HAHNUA, CO3-
JAIONMI YCIOBUSA MONYYeHMS ¥ OCMBICTIEHUA
OAHHBIX. Takoe mmonoxxkeHne o0 biacHAeT HEOOXOMII-
MOCTb Ha/IM4MA B CUCTEMaX MCKYCCTBEHHOTO VMH-
Te/UIekTa 6a3 JaHHBIX 1 6a3 3HAHMIL.
Hay4yHo-TeXHIYeCcKMit Iporpecc BCerfa OKasbl-
BaJI BIVsIHME HA Pa3BUTME LMBUIN3ALMYU U OOTIb-
mMHCTBa cep demoBedeckoil aesrenpHocTy. He
OTpMIasA JOKOMIIBIOTEPHbBIE CUCTEMbI PaboOThI C
uH}pOpMaIyei, OTMETUM, YTO VIMEHHO KOMIIBIO-

TepHbIe TEXHOIOTUM CO3[Ia/lN peasibHble YCIOBVA
onTUMM3any paboTsl ¢ MHGOpMalyeil, B3sB Ha
cebs1 YacTbh QPyHKIMIT YeIOBEYECKOro Mo3ra. BHu-
MaTe/IbHBII YNTATeNTb SO/DKEH 3aMeTUTD, YTO, KaK
U TpembIAylile, «TOKOMIIBIOTEPHBIE» TEXHOJO-
ruy, copemenubie HTC u texHomornu pabotsl
¢ nHpopManyeil BBICTYNAIOT XOTS M JOCTATOYHO
IPOTPeCcCUBHBIMI, HO He Oojiee 4yeM CpencTBaMu
ee obpaborku. HesaBucumo ot ¢opmbl paboTs
C TaKOBOJI, peaNM30BaHHON B OIPENEIEHHON CU-
creMe, MHGOPpMaIVs BCerzia MpecTaBsiia coboii:
a) mepBUYHbIE TaHHbBIE; 0) JaHHbBIE, OCMBICTIEHHBIE
JUISL pellleHusl OIpefle/leHHbIX 3ajad (3HaumMasd,
norne3Hass MHQpOpMaNVs); B) 3HAHUSA, BBIIONHSA-
folye QYHKIMIO MHCTPYMeHTa IO3HaHusA. Jlio-
0as1 >ke KOMIIbIOTEpHas IporpamMma paboTaeT 1o
HOPVHLMIY «IaHHbIe, CUTyanus (ycioBue 3agadn)
U ee pellleHNe», IIPY 3TOM B Ka4eCTBe MHCTPYMeH-
Tapus, MCIONb3YEeMOT0 J/IsI pellIeHNs], BBICTYIIAIOT
3HaHUA, yIIpaB/iAeMble MbILIeHNeM. VIHbIMU c110-
BaMI, IIPOTpaMMa MOXXeT IIOMOYb B pa3pelIeHnn
KaK M3BECTHOM, TaK ¥ HEM3BECTHOMN €Ml CUTYyaluu,
NIPEJJIOKUB OIPENE/IEHHDIN aITOPUTM JIeICTBUIA.
[Ipu aToM ycoBue 3aa4dy BCeT/ja IeXKNUT B IIPAKTHU-
geckoit InockocTi. OHO popMuUpyeTcs Ha OCHOBA-
HUM TIATeIbHOTO VI3y4eHMs 0ObeKTa IO3HAHIA,
KPOIIOT/IMBOTO aHA/IN3a IAHHBIX O HEM ¥ 3HaHMUIA,
HAaKOIUIEHHBIX B XOJie pas3pelleHNs aHa/IOTMYHBIX
3aga4. [oBopsA O mpecTymIeHMs:AX, clegyeT oTMe-
TUTb, YTO KaK ABJICHNA, IPOUCXOAAIIE B MATePH-
aJIbBHOM MMpe, OHU, KaK IIPaBUJIO, IPEACTABIAIOT
co6011 CUCTeMY B3aMMOJIeICTBII MHOXKeCTBa 00'b-
€KTOB, KaXKJblil 113 KOTOPBIX B 3TOM C/IOXKHOW CH-
cTeMe BBIIIO/IHAET CBOI0 0COOYI0 PO/Ib M HeceT Ha
cebe oToOpakeHVe B3aMMOJEVICTBUSA C APYTUMU
ob6bekTamMy. VIMEHHO TIaTe/lbHOE U3y4eHVe II0-
C/IeICTBUI TAKMX B3aVIMOZIEVICTBUI (MaTepUaribHO
(UKCHPOBaHHBIX U UJI€a/IbHBIX C/IefJOB) ITO3BOJI-
eT B XOJie pacciefjoBaHmsA (peTpOCHEeKTVBHOTO II0-
3HaHUA) NOJTy4aTh JaHHbIe 00 yCTaHABIMBAEMBIX
00beKTax ¥ UX ponu B npectymwiennn. [Ipodeccu-
OHa/IbHOE MBIIIIEHNe KaK BayKHeNIIas COCTABIA-
IOIITasi MHTE/UIEKTA B KOHEYHOM CUeTe OIpefiensieT
npodeccronam3M  cregoBarend. OHO BocTpe-
00BaHO Ha BCeX JTAlax pacciaefoBanusA. VIMeHHO
MBIIIJIEHe TIO3BOJISIET CIEfI0BATE/II0 KOMIIIEKCHO
aHA/IM3VMPOBAaTh OOCTAHOBKY, IjeJIeHAIIPABIEHHO
BeCTM IIOVMCK U aHa/IN3 KXJIOTO C/Iefja U OIpefe-
JIECHHOTO MHO)KeCTBA TaKOBBIX, YACHATb XapaKTep
c1ef000pa3oBaHNA U MEXaHV3M IIPeCTyIUIeHNS B
nenoM. Korpa peub uper 06 MCKyCCTBEHHOM VIH-
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Te//IEKTe, BIIOJIHE JIOTMYHO, YTO BCE STY Olleparinin
C JJaHHBIMJ JIO/DKHBI BBIIIOJIHATD aIlllapaTHO-IIPO-
rpaMMHbIe KOMIUIEKCHI, 6asupylommecs Ha 6asax
3HaHMIT. VIMEHHO TaKOBble YeJIOBeK IIbITAeTCs UC-
II0/Ib30BATh I MHTEHCU(UKAIVI CBOETO TPYyAa
IIOCPEeJICTBOM BO3JIOXKEHNs Ha MCKYCCTBEHHO CO3-
nanuble cuctembl 1 HTC periennst 06beMHBIX 3a-
Jlad, CBA3aHHBIX C aHA/IM30M VI CMHTE30M 0OJIBIINX
00 beMOB MHPOpMALINN.

PagymeeTcs1, paMKy Halllell CTaTb/ He TI03BOJLS -
10T HaM 0ojiee TIyOOKO PacKpBITh CYIHOCTDb pa-
0OTbI MALIVHHOTO MBIIUICHNS ¥ YICKYCCTBEHHOTO
UHTe/UIeKTa. Jla M B MOHATHE TAaKOBOTO HEPESKO
BK/IaJIbIBAIOT QYHKIVIM, HalleJIeHHbIe Ha pelleHue
KaK C/IOKHBIX U eMKUX 33J1a4, TaK 1 JII0OBIX X CO-
CTaB/IAIUX — 3aiad 60Jiee HIU3KOTO YPOBHS, JIO-
Ka/IbHBIX. OHAKO 3aMeT!M, YTO JMICKYCCTBEHHBII
VIHTe/UIEKT Bcerga OasmpoBajncs u Oasupyercs
Ha eCTeCTBEHHOM, Ha 3HAHVIX, OINBITE JM MBIII-
JICHM) 4eOBeKa, ¥ BCEI[a VIMUTHPYET VMMEHHO
ero. [Tpuyem cenyer Bcerfa IOMHAUTD O TOM, 4TO
IpOrpaMMHbIe KOMIUIEKCHI COfiep>KaT B OIpefe-
JICHHOM CMBbIC/IE YCTapeBIVe 3HAHVA, B JTydIleM
CIydae 3HAHMsA, HOCALIVE IIePefloBOII XapakTep
Ha MOMEHT CO3[JaHVsI IIpOorpaMMbl 1 GOpMUpOBa-
Hus ee 0a3 3HaHMIL. VI HecMOTps Ha TO, 4TO 6a3bl
3HaHMII TaKUX MIPOTPaMM HEPEJKO OTKPBITHI I
COBEpIIEHCTBOBAHMS, IPEAYCMOTPETh BCe CUTYa-
IIVIM TOCTQTOYHO CIOXKHO JIa)Ke B CAMBIX IIPOTpec-
CUBHBIX CaMOOOYYAIOLINXCSA CUCTEMaX. 3[1eCh MBI
00s13aHBI YIUTBIBATh JUATIEKTUYECKIIT XapaKTep 1
3HaHMII, ¥ TEXHOJIOT M VIX TPYMEHEHN A, i JaHHbIX,
Ha paboTy C KOTOPBIMU Halle/leHa OIpefieleHHas
nporpamMma. VIMEHHO IIOTOMY B pacciefjlOBaHUM
NPEeCTYIUIEHNII MAIUVHHBI MHTEIEKT HO/DKEH
paboraTh B KOMIUIEKCE C MHTE/UIEKTOM KOHKpeT-
HOTO cefioBaTens, a 9Q(EeKTUBHOCTb peIIeHs
IPAaKTUYECKMX 3a/lad HEIOCPe[CTBEHHO 3aBJICUT
OT NpoeccOHaIbHOTO MbIIUIEHNUS TTIOCTIEJHETO.

B KOHTeKCTe CKa3aHHOIO OTMETUM, YTO JIC-
KYCCTBEHHBII MIHTE/UIEKT — 3TO HUKaKOe He 4yZo,
CIIocoOHOe KapAMHA/IbHO IIePeBEpPHYTb Mup, a
COBpeMEHHOE ero COCTOsIHME U MOTeHLMal — 9TO
pe3yIbTaT KpOIOT/IMBOTO TPYAa HE OfHOrO IIO-
KOJIEHVSI YY€HBIX ¥ IPAKTUKOB IIO IIPUMEHEHUIO
3HAHMIT JJIs1 pelleHVs] ompefie/ieHHbIX 3afad. OH
CYILIECTBYET JaBHO, IIPOCTO OIarofgaps COBpeMeH-
HbIM TexHomorusm u HTC pabotsr ¢ uadopmanm-
eil OH Ilepele/l Ha Ka4eCTBEHHO HOBBIl YPOBEHb.
VIMeHHO coBpeMeHHble MHQPOPMALMOHHBIE TeX-
HOJIOTMY TIO3BOJISIIOT M3BJIEKATh 3HAHMA, UCIIONb-

3yeMble B KaueCTBe MHCTPYMEHTA I[TO3HAHUSA, U3
MOOBIX MAacCUBOB, K KOTOPBIM MMeeTCs JOCTYII,
Oaroapst COBpeMeHHBIM ceTsAM. [1py aToM coBpe-
MeHHble NHPOPMALMOHHBIE TeXHOJIOTUY SIB/ISIOT-
Cs1 JIVIIb CPeACcTBOM 3P PeKTMBHON OpraHMu3aIim,
pacIpocTpaHeHts, aHa/IN3a U CUHTe3a MH(OpMa-
LYY, MICTIOTIb3YEMOJ B Ka4eCTBe MHCTPYMEHTaps,
a TaKKe JJAaHHBIX, Ha PabOTy C KOTOPBIMY OHM Ha-
IelleHbl. JTO LeJIOCTHAsI CUCTeMa, OCHOBAHHAsA
Ha pe3y/bTaTe aHamM3a U 0000IIeHNs IPAaKTHUKI,
U3JI0OKeHHAs ¥ IpefCTaB/IeHHAsA CHCTEMON aJro-
PUTMOB, OPVEHTMPOBAHHBIX Ha paspelleHye 3a-
Jiad B OIpe/ie/IeHHbIX CUTYaIsIX. BayKHO yscHUTD,
YTO VICKYCCTBEHHBI/I VHTE/UIEKT HEOTHEVMM OT
€CTeCTBEHHOI0, OH He 3aMeHseT CJIefloBaTes, a
TO/IPKO OKa3bIBaeT eMy IIOMOIlb, YKa3bIBaeT Ha-
IpaB/IeHNe, 1 He 6osbine. [IpuHATIE KOHKPETHO-
ro pelleHMsA — 3ajiaya craefosatens. «Pasymeercs,
VICKYCCTBEHHBII VHTEUIEKT IO/DKEH BBICTYINATh
IIOMOII[HVIKOM CJIefiOBaTe/lIA M HU B KOEM CIIy-
Jae He 3aMEHSITb ero», — CIIPaBeJINBO 3aMedaeT
1. B. baxrees [1, c. 92]. IIpu aTom, ¢ ofHOI CTOPO-
HBI, OH YCTYIIaeT eCTeCTBEHHOMY 110 MaHEBPEHHO-
CTH ¥I MBILIJICHNIO, C IPYTOil — CIIOcOo6eH ObICTPO
paboraTh ¢ OONBLIIVIMY YMCIAMH, @ 3HAYNT, 00pa-
6arpiBaTh O60/IBLINE 00BeMBI MHPOPMALINH, K KO-
TOPBIM MMeeT JOCTYII 6/1arofjapsi CeTeBbIM TEXHO-
IOTVSIM, 00 beMHSIOMINM 6a3bl JAHHBIX I SHAHUIL.
«Ecmy 4esioBeyecKmil MHTEIEKT OTPaHNYMBAeTCs
3HAHMAMM, XPAHAIIMMICA B €r0 IIaMATY, TO UC-
KYCCTBEHHDBII, B CYL[HOCTW, VMUTHUPYSI OCHOBBI
(YHKIMOHNPOBAHUA €CTECTBEHHOI'O, MOXKET M3-
BJIEKaTh MX U3 0e3rpaHMYHOrO MHOXeCTBa 0a3
[lAaHHBIX ¥ 0a3 3HAHWIT, paclpeie/IeHHbIX [0 BCEM
CUCTeMaM, K KOTOPBIM VIMEETCS JOCTYI, He3aBM-
CMMO OT MX oKam3auyu. OfHAKO JJIA TOTO, YTO-
ObI 13 MI000i1 6a3bl JAHHBIX U3BJIEYb KaKy0-TN60
II0/Ie3HYI0, JOCTOBEPHYIO MH(pOpMaIuio 06 orpe-
Jile/IeHHOM O0ObeKTe VI SIBJICHNUY, ee VI3HA4YaTbHO
B 9Ty 6a3y HeOOXOIMMO BIIOXKUTD» [4, C. 92].
ToBops 0 cuTyanuy, CIOKMBLIEVICA C BHeApe-
HJIEM VCKYCCTBEHHOTO MHTE/UIEKTA JIA PelleHNs
3ajlady pacciefoBaHMsl, HECMOTPsI Ha €ro OrPOM-
HBIII IIOTEHIIMAL, TTOJIaraeM, YTO 3/1eCh CTIOXKIIACh
napajioKcaJbHasi CUTyauus. J MMeHHO 3/jechb IBHO
IpOCMaTpyUBaeTcs AucOanaHc MeXAY Teopueil 1
norpe6HOCTAMY NpakTuKU. CoBpeMeHHas IpaK-
TMKa HepelKo 0asupyeTcs He Ha CIIELVAIN3UPO-
BaHHbIX, a Ha OOLIVX HAyYHBIX HOCTIDKEHUSIX U
IIOCTIDKEHMAX B Apyrux cepax. C ogHOM CTOpO-
HBI, BIIOJIHE HOPMAJIBHO, YTO IIepefjoBasi IPaKTUKa
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OBITAETCSA TPUBJIEYD I PelleHNsT CBOUX 3ajad
nepefioBble TOCTVDKEHMS HayKu M TexHMKu. Ho
3TO ONpPAaBJAHHO JIMIIb Ha IEPBOHAYATBHOM 3Ta-
ne. B manbHeliieM TEXHOIOTUM JO/DKHBI COBEP-
IIEHCTBOBATbCS M OPUEHTUPOBATHCS Ha pPellleHle
CIIeIMa/IbHBIX 3aJla4, CTOSIUX Iepel KOHKpeT-
HBIM HAIllpaB/IeHUEM [IeSATETBHOCTI. B KOHTEKCTe
paccMaTpyBaeMbIX HaMM BOIIPOCOB — Iepeq pac-
cremoBaHyeM. MOXKHO CKasaTb, 4TO C TeXHMYe-
CKVMM BOODY>KeHMeM ¥ HeCHelMaln3upOBaHHbIM
IPOrpaMMHBIM OOecrie4eHNeM Mbl HaXORMMCS
B CUTyallMy, B KOTOPOJI OKa3bIBAETCS IPYAMUPO-
BaHHBIIl YeTOBEK, HE WMEIUIUI OPULNIECKO-
ro oOpa3oBaHNs, MOCTABIEHHBIN pPaccieoBaTh
IPeCTYIUICHNS: OH XOTs 1 00/1afiaeT 60/IbIINM 3a-
acoM OOIIMX 3HAHUIL, HO TIPU 3TOM He 0O1aaet
3HAHMAMM ¥ OIBITOM, HEOOXOZVMBIMU CreOBa-
temo. O KauecTBe ¥ pe3y/lIbTaTaX TaKoil pabOThI
YNUTATEI0 TpefjlaraeM CYAUTb CaMOCTOSITENbHO.
Ho Begp 0CHOBHBIM yc/moBrMeM NpodeccroHanms3-
Ma ciefioBarens (Kak, BIpOYeM, I TI000ro Apyro-
ro npodeccuoHana) sBIsieTcs Hanmndue mpodec-
CHOHA/IbHBIX 3HAHMIT, CO3JAIOLIVX YC/IOBUS IS
paspenteHnu npodecCHoHaNbHBIX 3aa4d (Teope-
TIUYECKasA OCHOBA), a TAKXKe 3HAHUII 10 UX VICIIO/Ib-
30BaHNUIO B OIPEME/ICHHBIX CUTyalMsaX (OIBIT).
A c yueTOM TOTO, YTO CUTyalM) Ha NPAKTUKE He
HOBTOPSIIOTCSA, T. €. OTHOCATCS K KaTerOpuu mpo-
O/7eMHBIX, Ba)KHOe 3Ha4eHue umeeT mpodeccuo-
HaJIbHOE MBIIIUICHNE CTIefioBaTess, 6asupyrolieecs
HA €r0 TEOPETUIECKUX VM IMIMPUIECKUX 3HAHMSIX.
B cymHocTH, Tonpko 6naropaps npodeccuoHanb-
HOMY MBIILUICHNIO IIPAaKTYeCKMX PaOOTHIKOB 3TH
3HAHVSI M TEXHOTOTUM CO3JAI0T YCIOBYS JIsl KBa-
MUIMPOBAHHOTO TONyYeHMs [OKa3aTebCTB
B CaMbIX Pas3/IMYHBIX NPOOJEMHBIX CUTYaIVIX.
/M MMeHHO B TaKoOll CUTyaluy OKa3bIBaeTCA CIle-
JlOBaTesIb, paccenys MPeCcTYIUIeHNs], II0 KOTOPhIM
METOJVIKU PacCiefoBaHNs He OTBEYaloT TpeboBa-
HVISIM BpeMeHM WU B CUTY KaKuX-1nbo MpudImnH
OTCYTCTBYIOT BooOI1ie. VI Torga oH ocyiecTBiser
paccienoBaHue, VCHONb3ysl B KadeCTBe MHCTPY-
MEHTapusi CBOIl 3amac TEOPETUYECKUX ¥ IMIIN-
PUYECKMX 3HAHUI, OIMPAsCh Ha MBILUIEHNE — IO
aHasornu. VIHpIMU C/1OBaMu, COBpeMEHHbIE MH-
dbopMaImoHHbIE TEXHOMOTUN He 3aMEHSIIOT CIIe[0-
BaTesIsl, a JIVIIb BBICTYMAIOT B KAYeCTBE COIO3HMKA,
npejjaras €My BapuaHThl pemeHunit. «Heorbem-
JIEMOI YaCThIO MPOI[ecCa MCIIONMb30BAHUS CUCTEM
HOAIEP>KKYM HPUHATHS PELIeHNUI, OCHOBY KOTO-
PBIX COCTABJAIOT QJTOPUTMBI VICKYCCTBEHHOTO

VHTEJJIEKTA, B IEATEIbHOCTI TI0 PaccaefOBaHIIO
IPeCTYIUIEHUI JO/DKHO ObITh IIOHVMMAaHMe X BO3-
MO>KHOCTeJI M OTpaHMYeHNII BO u3OexaHue He-
KOPPEKTHOTO MCIO/Ib30BaHNA I Pa304apOBaHNA B
3TUX COBPEMEHHDIX U IIEPCIIEKTUBHbIX TEXHOJIOT -
ax» [2, c. 98].

He cTout 3akppIBaTh I71a3a Ha IBHYIO IPO0/IeMY,
HO MbI HaXO/IMIMCs B TOM II0/IO)KEHMY, KOTZIa IIPaK-
TUKA He B ITIOJIHOJM Mepe NOJKpeIIeHa HaIeXKHO,
Hay4YHO 000CHOBaHHOI Teopueil. V 3aech crmoxm-
JIach IapafiloKcajabHasg CUTyauusa. MOXXHO CKa-
3aTh, IPOMCXOANUT OecCUCTeMHasi TOHKA aBTOPOB
3a MyO/MMKalMAMM, HACBIIIEHHBIMU COBPEMEHHOI
TEPMMHOJIOTYEN, TIONYMHEHHBIMI UX JINYHbBIM JKe-
JTaHMAM, HE VIMEIOLIVIMI IIPAKTUYECKOV OpPMEHTa-
iy v 3HaueHns1. Hepepgko HempodeccuoHansl 3a-
TPArMBaIOT CIIOKHENIIe IIPOLecchl, Tpebyolye
r1y60KMX IpOo¢decCHOHAIbHBIX 3HAHUI, OIBbITA 1
MbiieHnA. HecMoTps Ha mmpoKoe pacnpocTpa-
HeHle pas/IMIHOro poja IyOnMKaumii ¢ yroTpe-
O/leHMeM TaKUX CTAaBLIMX MOJHBIMY TEPMUHOB,
Kak «qudpoBuU3aLNsi», «MAUIVTHHOE MBIIIEHUEY,
«VICKYCCTBEHHBDII MHTEJITIEKT», «HeIPOHHbIE CEeT»
U T. I, ¥X COfiep>KaHVe B OOJIBbLIMHCTBE CIyYaeB
JIMeeT OYeHb OT/IaJIEHHOE OTHOLIEHME K PEeIEeHI0
aKTYaJIbHBIX IIPOO/IeM JaHHOTO HAIllpaBJIeHUA 1
HYKOMM 00pasoM He BMsEeT Ha IPAKTUKY pac-
crnefoBaHysA. TeopMio IBITAIOTCA COBEPILIEHCTBO-
BaTh JIIOIM, HE MIMEKE IPAKTUIECKOTO OIIbITa
VICTIONIb30BaHMA 3HAHMII /1A PEeIIeHMA IPAKTU-
YeCKUX 3ajilad pacciefiloBaHuA, He oOajjaromive
DIyOOKMMY 3HAaHMAMMU BCEX IIPOLIECCOB «COBEP-
HIEHCTBYEMOJ NPaKTUKN», IOBEPXHOCTHO 3HAsA
ee BO3MOXXHOCTM, LIe/IM U 3aJjaull, COCTOSHUE, CO-
fiep>KaHue U CYIIHOCTD a/ITOPUTMU3ALUN Y POJIb B
3TOM IIpoliecce MPoQecCOHaTbHOTO MHTE/IEKTA.
3HaHUA TAKUX «MCCIEfloBaTeNel» O MOTeHIuane
IIpeJIaraeéMbIX TEXHOIOTUI HaXOAATCA IPUMEPHO
Ha TaKOM >Ke YPOBHe. A BeJlb HOpMajIbHasA TeOPU
OepeT cBOe HaYasI0 Ha PAKTHUKe 1 HalleJIeHa Ha CO-
BEPIIEHCTBOBAHME TOM K€ NMPaKTUKNA. B mpoTus-
HOM C/Iy4ae OHa IMIIeHa cMbIca. [la v teopuernt ee
Ha3blBaThb HEJIb35l — BElb BCAKAA TEOPUA B KOHEU-
HOM CYeTe OPMEHTUPYETCA Ha pelIeHMe IIPAKTHU-
yeckux 3agad. OHa ABIAETCA IUIOfOM Ye/loBede-
CKOJI MBIC/IN, @ HOPMaJIbHbIII Y€/I0BEK CTPEMUTCA K
COBEpIICHCTBOBAHMIO TPY/a, OTHOIIEHNI, O/1aro-
cocrosauui. Eme K. [I. Yimnuckuii ormevan: «Teo-
pyA He MOXKET OTKa3aTbCs OT AECTBUTENbHOCTI.
ITycTas Hu Ha YeM He OCHOBaHHasA T€OPUA OKa3bl-
BAETCA TAKOM >Ke HUKYJa He IPUTOJHON Belllblo,
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Kak (aKT MM OIBIT, 13 KOTOPOTO HENMb3sI BBIBECTH
HVKAKOJ MBIC/IV, KOTOPOMY He IIPe/IIecTBYeT I 3a
KOTOPBIM He CrIefiyeT upes» [7, c. 141].

Kpartko pestoMupys ckazaHHOE, OTMETUM, YTO
IpOrpaMMHBIe IPOAYKTBI, HAyYHO-TEXHIYECKUE
CpeACTBa B TOM YJIC/Ie, KOMIIBIOTEPHYIO TEXHUKY 1
uHQOpMAIVIOHHbIe PeCypChl (aBTOMATU3MPOBAH-
Hble 06a3bl JAHHBIX U 3HAHMIT) pa3pabaTbIBaeT U
¢dopmupyer yenosek. [Ipu 9TOM HayuyHO-TeXHIYe-
CKVIe CPefiCTBa M IIPOrpaMMHBbIe IPOAYKTHI CO37a-
I0T U COBEPIIEHCTBYIOT MpodeccuoHanbl B 0671a-
CTM TEXHUKU U nporpammupoBanus. Copiep>xaHue
0a3 3HaHWIT 3aBUCUT OT YPOBHSI HAyYHOTO ITOTEH-
IVajTa YYEHbIX 1 IPAKTUKOB B 00/IACTY pacciefo-
BaHMs IPECTYIUIEHWIT, KOTOpble UX (HOPMUPYIOT.
KauectBo mudopmarym 6a3 JaHHBIX 3aBUCUT OT
IPAaKTUYECKNX PAaOOTHUKOB, KOTOPbIe MIMEIOT He-
IIOCPeJiCTBEHHble KOHTAKTBI C VICCIIELYeMbIMMI
oObekTaMn. B KOHTEeKCTe CKa3saHHOTO Helb3sl He
3aMeTUTh, YTO HEPENKO, pelras IpPaKTUIECKYIO
3ajiady, Mbl CT/IKMBaeMCs C 00beKTaMM Y IaHHbI-
MU O HUX, KOTOpble He BXOASAT HU B OfHY U3 6a3
JaHHBIX, K KOTOPBIM MbI MeeM focTyI. CrreoBa-
TE/IbHO, IIPOrpaMMa JGO/DKHA paboTaTh He TOIBKO
C IIOCTOSIHHBIMM, HO ¥ C IlepeMeHHBIMI JJAHHBIMIL.
[IpuyeM OHa JO/DKHA YMeTh VX aHAIM3VMPOBATh,
OIIpefeNATb KPUMUHA/IUCTUYECKOe 3HA4YeHNe,
CHHTe3VpOBaTh C pe3y/lIbTaTaMy aHaau3a APYTUX
JQaHHBIX ¥ IIPeJIaraTh BapMaHThI ¥ Ty TV PeIleHNA
IpOO/IeMbl. « AJITOPUTMBI ICKYCCTBEHHOTO MHTEII-
JIeKTa — MacTepa y/IaBIMBaTb 3aKOHOMEPHOCTH,
HO OHJI TI0Ka He MOTYT IIOHATD I IPUCIIOCOOUTHCA
K MeHsApmeMycs Myupy. O6mmil MCKyCCTBEHHBIN
VIHTe/UIEKT W/IM VICKYCCTBEHHDII OOLINMIT MHTeN-
JIEKT MOIIM ObI 3TO CHeNaTh, HO IIOKA 3TO CyIIle-
CTBYeT TOJIbKO B Hay4HOII (paHTacTHKe» [5, c. 177].

[TogBomst uTOrM Haleil paboThl, OTMETHUM, YTO
COBpEeMeHHbIe TeXHO/MOrnu pabdboTsl ¢ MHPOpMa-
Vel He CTMPAT NMpoOIeM MeXAy Teopuein u
npakTukoi. Tompko o6magamommit  rTyOooKuMu
3HAHMAMM VM COPVEHTMPOBAHHBIM Ha pelleHue
3aJlady paccefjOBaHNA MbIIIEHNEM C/IefloBaTeNb
CIIoco0eH KaueCTBEHHO IPOM3BECTH pacciiefoBa-
HIIe IPeCTYIUIeHUA. VICKycCTBEHHBIN MHTEIUIEKT 1
KOMITbIOTEpPHBbIE TeXHO/IOTUM He 3aMEeHSIOT C/Iefj0-
BaTens, OHM 3¢ (PEKTUBHO CMOTYT OKa3aTh ITOJIO-
XKUTE/IbHOE BJIVIHJME HA pPelleHye MPaKTUIeCKIX
3aja4 TOJIbKO TOTTA, KOTAA YCIIOBUA U Q/ITOPUTMBI
paspelIeHNns 9TUX 3aiad OY[yT OCMBICTIEHBI, pas-
paboTaHbI YeTTOBEKOM-IIPO(deCCUOHATIOM U pean-
30BaHBI B COOTBETCTBYIOIUX CIIEIVa/IM3MPOBAH-

HBIX MH(GOPMAIVIOHHBIX CUCTeMaX — KOMIUIEKCax
6a3 JaHHBIX ¥ 3HAHUII, IPOIPAMMHOIO obecreye-
HIA Y HAYYHO-TEeXHMYECKIX CPEefCTB.

[Ipy 3TOM MCKYCCTBEHHBINI MHTEUIEKT HEIO-
CPEICTBEHHO 3aBJMCUT OT €CTECTBEHHOrO: 0a3bl
3HAHUI, BBINONHAIMINE QYHKINIO MHCTPYMEHTa
NO3HaHMsA, GOPMUPYIOTCA NMPOPeCcCHOHATBHBIMU
3HaHMAMM. Peayyy, CBsA3aHHBIE C BHEIPEHUEM
VICKYCCTBEHHOTO VHTE/IEKTA B IEATeIbHOCTD II0
paccieoBaHNI0 IPeCTYIUIEHNT, HEeIOCPeCTBEeH-
HO 3aBJCAT OT 4Ye/IOBeKa, OT IIPOrpaMMHO-aIlIa-
paTHBIX KOMIIIEKCOB, 0a3 3HaHmil 1 gaHHbIX. Ce-
TOJHS TOBOPUTH O HA/IMYVM TTIO/THOLEHHBIX CUCTEM
VICKYCCTBEHHOTO WHTE/UIEKTa B PacC/IeOBaHNN
IpecTyIUIeHni mpexzaeBpeMeHHo. OmHaKo cre-
ZIyeT OTMETUTH, YTO B HEKOTOPBIX HAIPaBIEHNAX
3TOJI IeATENbHOCTY BO3MOXKHOCTY COBPEMEHHBIX
TEXHONIOTMIT paboThl ¢ MHpOpMaIMel CO3[Al0T
peasbHble YCTIOBUA IS PelIeHVs, KaK IIPaBUiIo,
JIOKAJIPHBIX 3aflad. JaKaH4YVBas CBOIO paboTy Ha
ONTUMMICTUYHON BOJIHE, OTMETUM, YTO VMEHHO
CYMMa JIOKa/IbHBIX 3aJla4 pacciIefjOBaHMs, pelae-
MBIX UCKYCCTBEHHBIM MHTE/IEKTOM, YVIC/IO KOTO-
PBIX IIOCTOSIHHO BO3PAcTaeT, MOXET CTAaTh Ha/IeXK-
HOJI OCHOBOM /11 POpPMMPOBAHMSA CUCTEM Oortee
BBICOKOT'O YPOBHA IIOCPEICTBOM VX VHTEIPALlVI I
B KOHEYHOM CYeTe CO31aTh (PyHZAMEHT /I pas-
pabOTKM ¥ BHEpEHNUA B IIPAKTVUKY IOTHOLIEHHBIX
MHOT033/Ja9HbIX KOMIIICKCOB.
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AKOJIOTUYECKUE ITPECTYILVIEHUA
B CO®EPE CEJIBCKOI'O X03AMCTBA

ENVIRONMENTAL CRIMES IN THE FIELD OF AGRICULTURE

AHHOTALIVIA. B craTbe uccnegyoTcs yrpo3sl 5KO/IO-
TUYECKOlT 6e30MacHOCTY B cepe IPOM3BOJCTBA, Tepepa-
OOTKM, TPAHCIIOPTUPOBKI, XPAHEHNUA U SOCTABKIU CEIIbCKO-
XO3SIICTBEHHOI IPORAYKLMM, YTUIN3ALUM U IepepaboTKu
OTXOJIOB KVBOTHOBOJICTBA U PacTEHMEBOJCTBA M 0OOCHO-
BBIBAeTCSI HEOOXOAMMOCTD aKTUBU3ALMY YTOIOBHO-IIPaBO-
BOTO ITPOTUBOAENCTBIUA UM.

ABTOpBI ITPOAHA/TM3UPOBANIN HOPMBI IMaBbl 26 YK PO,
KOTOpBIe SBJIAIOTCS OCHOBOI YTOTOBHO-IIPaBOBOJ 6OpbOBI
C 9KOJIOTMYECKMMU TPECTYIUIEHUAMU B chepe CenbCKOro
XO034JCTBa, U3YYM/IN COOTBETCTBYIOUIYIO CIEICTBEHHO-CY-
IeOHYIO0 IPAKTHUKY, a TAKXKe IPOBEIN OIIPOC MPAKTUIECKIX
paboTHNKOB O Hambojee CIOKHBIM BOIPOCAM pasrpa-
HUYEHUs COBOKYITHOCTM 9KOMOTMYECKUX MPEeCTYIUIeHUN U
KOHKYPEHILIMM HOPM.

© C. C. Bursuuxkas, E. P. Keitnynosa, E. A. MaBpenkosa, 2023

ABSTRACT. The article researches the threats to
environmental safety in the field of production, processing,
transportation, storage and delivery of agricultural products,
utilization and processing of animal husbandry and crop
production waste, and substantiates the need to intensify
criminal legal counteraction to them.

The authors analyzed the norms of Chapter 26 of the
Russian Federation Criminal Code, which are the basis of
the criminal legal fight against environmental crimes in the
field of agriculture, studied the relevant investigative and
judicial practice, and also conducted a survey of practitioners
on the most difficult issues of distinguishing the totality of
environmental crimes and competition norms.

Based on the results of the study, the authors formulated
specific proposals and recommendations aimed at improving
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Ha ocHOBaHMM pe3y/nbTaTOB IPOBEJEHHOTO JICCIeN0Ba-
HUA aBTOpr C(l)OpMyIII/IpOBaIII/I KOHerTHbIG Hpe/ﬁ[IIO)KeHI/I}I
n peKOMeHI[aIH/H/I, HaHpaB}IGHHbIe Ha COBeleleHCTBOBaHI/Ie
HpaKTI/IKI/I yI‘OIIOBHO—HpaBOBOﬂ OLICHKM 3KOJIOTMYEeCKUX
HpCCTyHHCHI/Iﬁ[ CO CXOIOHBIMUI KpI/IMI/IHOO6p33yIOHH/IMI/I HpI/I—
3HaKaMI B BUOE 5KOJIOIMYECKOTIO, 3KOHOMMYECKOIO (1)]/[—
3M4YeCKOro Bpena U OIITUMM3ALINIO Haquo—MeToanecxoro
06€CHe‘-IeHI/IH HpaBOHpMMeHMTeanOﬁ[ neATe/IbHOCTU.

KJIFOYEBBIE CJIOBA: cenbckoe XO3SIICTBO; 9KOIO-
Tn4yecKune HpeCTyHIleHI/I}I; KOHKypeHHI/IH HOpM; COBOKYH—
HOCTb IIPeCTYIUICHNIT; KBaMnUKaLVA.

OBPA3ELl IUTUPOBAHMNAI:

Bumeuuxaa, C. C. Ixomormieckme IpecTymie-
HuA B cdepe cenbckoro xossaiictBa / C. C. BurBunxkas,
E. P. KeiigyHoBa, E. A. MaBpeHkoBa. - Tekcr : Hemocpen-
cTBeHHblII1 // BecTHK ropupandeckoro ¢pakynprera I0xHo-
ro ¢enepanbHoro yuusepcurera. — 2023. - T. 10, Ne 4. -
C. 59-66. - DOI: 10.18522/2313-6138-2023-10-4-8.

e/IbCKO€ XO3SJICTBO SBASETCSA OOHON W3

Ba)KHENMIIMX OTpacieil SKOHOMUKU. B aToi

cdepe 3ameiicCTBOBAHBI HE TOIBKO XO3Sii-
CTBa, 3aHMMaIOLIVeCs >KMBOTHOBOJCTBOM U 3€M-
NefenyeM, HO U NPEeANPUATIA, OCYLECTBIIAIINE
IIPOM3BOACTBO, NepepabOTKy, TPAaHCIOPTUPOBKY,
XpaHeHle ¥ [OCTaBKYy CeNbCKOXO3ACTBEHHOM
NPOAYKIVUM TMOTpebuTenaM (MsCHbIe, KOHCEpPB-
Hble, MOJIOYHBbIe U X/1e600y/I09HbIe KOMOMHATBI,
371eBaTOPHI U JIp.).

B mocnepHume fecatuneTs y Hac B CTpaHe Ipe-
obnajjasa OpMeHTalVs Ha yBeludeHue o0beMOB
IPOAYKLMM KMBOTHOBOJICTBA U PaCTEHMEBO/ICTBA
Yl COKpallleH!€ CPOKOB €€ BbI/IaulM 3a CUET TOTA/Ib-
HOJM VHJYCTPUANN3ALUN CETbCKOXO3AMCTBEHHO-
ro nmpomsBopcTBa. [Ipy TakoMm crmocobe BepeHUA
CeTbCKOTO X0341ICTBA eCTeCTBeHHbIe (puTo- 1 610-
LI€HO3bl 3aMEHAIOTCA arpoLleHO03aMU, 3arpsA3HsET-
cs1 arMocdepa, IT0YBa, BOJBI, M3MEHAETCS KIMMAT
(4, c. 10-12].

Tak, BefjeHMe >KMBOTHOBOJCTBA IPOMBIII-
JICHHBIM CIIOCOOOM COIIPSDKEHO C BBIPYOKOII JTe-
COHACaXJEHMII [JIA BbIpAIllBaHMA KOPMOBBIX
KY/IbTYp, BbIIIaca CKOTA, a TAKXXe C Jlerpajialyen
nactoum. B Hacrosimee Bpemsi okonmo 20 % 3e-
MeJb JleTpafi¥ipOBaHbl, T. €. IVIOTHOCTb CKOTa I
CIIOCOOHOCTDh MACTONIN K CaMOBOCCTAHOBJIEHUIO
nepecTann pyr PYry COOTBETCTBOBATh. [/1aBHbI-
MM 3KOJIOTMYECKMMM C/IEACTBUAMM JleTpajalun
IacTONII ABJIAIOTCA 3PO3UsA IIOYBBI, YMEHbIICHNE
PacTUTEIbHOTO NTOKPOBa, BblfIe/IeHNe yITiepoyia U3
OTXOJJOB OPTaHMYeCKNX Bell[eCTB, CHIDKeHMe O10-

the practice of criminal assessment of environmental crimes
with similar criminogenic signs in the form of environmental,
economic and physical harm and optimizing scientific and
methodological support for law enforcement activities.
KEYWORDS: agriculture; environmental crimes;
competition of norms; set of crimes; qualification.
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(2023) Environmental Crimes in the Field of Agriculture.
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JIOTMYeCKOTO pasHOOOpa3Ns 1 HapylleHue KPyro-
obopora Bogsl [5, ¢. 89-90].

VYBenuuenne MacTaboB >XKMBOTHOBOJCTBA Ha-
HOpAMYIO CBSI3aHO U C YBeIMYEHNMEM KOHIIEHTpa-
IV ero OTXOJ[OB, 3arpsI3HEHNEM BO3JyXa, 3eM-
M, HAaJ3eMHBIX U TOI3€MHBIX BOJ| Pa3INYHBIMU
XMMUYECKVMMM 37IeMEeHTaMM, IIaTOTeHHBIMU W
APYTMMU BpefHBIMU BellecTBaMy. JKMBOTHOBOJ-
qyeckue pepMbl I KOMIUIEKCHI SIBJISIOTCS ICTOYHM-
KOM BBIOPOCOB (B OCHOBHOM MeTaHa U aMMMaKa),
3arpASHAKINX aTMocdepy, CIOCOOCTBYIOINX
YCWIEHMIO TApHUKOBOTO SIBJIEHMs, a TaKXe 00-
Pa30BAaHMIO ¥ BBIMAJEHNIO KVCIOTHBIX OCA/IKOB.
HenponymanHoe yBenmyeHye KOHIEHTpALuy II0-
TO/IOBbSI CKOTa B KPYIHBIX >XMBOTHOBOJYECKNX
KOMIUIEKCaX CO3JaeT IPOOIeMBl 10 YTUIN3ALN
OTXOMIOB >KU3HENESATETbHOCTY >KMBOTHBIX. Bo
MHOTIMX >KMBOTHOBOJYECKNMX KOMIIIEKCAX M KOM-
OMHaTaxX HapYIIAIOTCSA TEXHOJOTMYecKye HOpMa-
TUBBI IO IepepabOTKe OTXOIOB >KM3HENesATe/b-
HOCTM >KMBOTHBIX U KMBOTHOTO CBbIpbA. B MecTax
CK/IaiNpoBaHMs OONBLUIOr0 KOMMYECTBA HaBO3a
IPOVCXOAUT IepeHACHIIeHNe MTOYBbI M T'PYHTO-
BBIX BOJ] a30TOCOJiepKAIIVMMM BeleCTBaMM, ITO
CO3MIAeT YyIpo3y Ji/id paCTeHUM, >KMBOTHbIX, TIOJEN
[17,c. 103-104].

KpomMe TOro, B HeNOATOTOB/IEHHOM HaBO3€
HOPUCYTCTBYIOT BpefHbIe ITaTOTeHHbIE MIKPOOP-
TaHU3MBI, BUPYCHI U IpyTUe BpeRHbIe BEllecTBa.
BuonoramMm ycTaHOB/IEHO, YTO B >KUJJKOM KOPO-
BbeM HaBoO3e siiiIja HEKOTOPbIX Tapa3UTOB mornba-
I0T TOJIBKO 4Yepes JBa-TPy MeCAIa; BUPYC ALIypa B
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He3aMep3IlleM HaBO3e >KM3HEeCIIOCOOeH B TeYeHIe
42 cyTOK, a B 3aMep3lIeM — B TedeHne 192 cyTok.
Ha Tex depmax, rie B leHb CKaIUIMBAETCS CBBIIIE
100 T HEeyTWIM3MPOBAHHOTO HaBo3a (IIpU copep-
>kanum 1500 rosoB cKoTa), BO3SHUKHOBEHME VH-
(GeKIMOHHBIX 3a00/IeBaHUII MPAKTUYECKY HeU3s-
6exHo [14, c. 177].

B cdepe pacreHmeBomcTBa HeNpoAyMaHHbIE
MEPONPUATUA IO MENMOPALNY, OCYHUIEHUIO 3€-
MeJib, OTKa3 OT MapOBaHMs U CeBOOOOpOTa, pac-
namka 1 06paboTKa 3eMesb C IpYMeHEeHMeM TsKe-
JIOV CeNTbCKOXO03ANCTBEHHOM TEXHUKY C HABECHBIM
000pyOBaHMEM YCKOPSIOT IpOLecC 9po3un
IIOYBbl M Pa3pPyLIAOT IOYBEHHbIE 3KOCUCTEMBI.
B xope cTrpouTenbcTBa M SKCIUTyaTallUM CETbCKO-
XO3S/ICTBEHHBIX 00'beKTOB 3a4aCTY0 HApyLIAI0TCA
TpeOOBaHMsI 9KOJIOTMYECKOTO 3aKOHOJATe/NbCTBA,
IIPOM3BOAUTCS BBIPYOKa JIECOB, COKPAIAIOTCS I10-
IOyIALMY MHOTMX BUJOB XKMBOTHBIX M PacTeHMI
(3, c. 43].

[InpokomaciiTabHOE MCIONTb30BaHME B IIPO-
Ijlecceé PACTEeHMEBOACTBA MENMOPAHTOB, MIHe-
pPaJIbHBIX YAOOpeHMil, MeCTULVOB 3arpsi3HseT
IIOYBY, IIOJ3E€MHBIE VI TIOBEPXHOCTHbIE BOJIbI, ITPY-
4yiHseT Bpex ¢ope, gayHe, yrpoxaeT 3/J0POBBIO
mopieit. OcoOeHHO OmacHbBl HapYIIEHWs IMPaBUII
XpaHeHNs, TPAHCIOPTUPOBKY, CKIaAVIPOBAHNA U
3aXOPOHEHNA YCTapeBIINX U 3aIlPEIIeHHbIX K MC-
I10/1b30BaHNI0 BellecTB. OKOIO TpeTu X035ICTB B
Poccuiickoit ®epepanun He paclonaralT CIeny-
M3V POBAHHBIMY TUIOLIAIKAMM 11 IPOTPABIIN-
BaHUA CeMAH; IOMEILEHNSA, MCIIONb3yeMble I
XpaHeHMsl MeCTULMOB, He MPUCIOCOOIeHbI s
3TUX Iierell; GUKCUPYIOTCA CIyday He3aKOHHOTO
3aXOPOHEHMs YCTapeBUIMX M 3alpeIleHHbIX IIe-
cTuuupos [16, c. 15].

PesynpTaThl MHOTOYMCIEHHBIX MCCIENOBAHMI
CBUJIETENIbCTBYIOT, 4TO 6omee 90 % mecTMIMEOB
MOpaXkaloT HeleneBble MuleHu. IIpu ux pasno-
JKEHIU O0O0pasyloTcs CTaOVWIbHBbIE SKOIOTMYECKN
OIlaCHble MeTabOo/MNThI, KOTOPbIe MEePEeHOCATCS Ha
0oJIbIIIVIe PACCTOSHYS TIOTOKAMU BO3/IyXa Y BOJIBI,
BK/IIOYAIOTCSI B PasjiMuHble Tpoduueckue Iemmn.
9TO NPUBOAUT K YMEHbIIEHNIO NUIIEBON LIeHHO-
CTU CETbCKOXO3AMCTBEHHONM NPOSYKLNY, 3arpsAs-
HEHMIO TIOYBBI, aTMOC(hEpPHI, BOJHBIX UCTOYHUKOB
VI TPYHTOBBIX BOJ], COKpAIIleHNIO 001IIero BUIOBOrO
pasHo0Opaswsi, 3a60/1eBaHNUAM PAaCTEHUI, KUBOT-
HbBIX U mromeit [1, ¢. 55 8, c. 15; 13, ¢. 97]. ITo oueH-
KaM IIpofjoBOIbCTBEHHON U CENbCKOXO3AVICTBEH-
Hoit opranmsanun OOH (PAO) m Bcemupnoi

opranusanumu 3apaBooxpaHenus (BO3), okxomo
4 MJIH 4YelIOBeK €XETOZHO IIOJBEpPraloTCs PYUCKY
OTpaBJIeHMs AOBUTBHIMU mecTunyzaamu [9, c. 10].
Y Hac B cTpaHe caMble BBICOKYIE IIOKa3aTeN OHKO-
3aboneBaemocty — B KpacHomapckoMm u Asnraii-
ckoM Kpasix, OMCKOiT 00/1acTi, Tfie JIUTeIbHOE
BpeMs B CE/IbCKOM XO3SIICTBE IMPUMEHSIINCH BbI-
COKOTOKCUYHBIE IeCTULIABLI [4, c. 37-38].

OKO/IOrnyecKue pUCKM Co3faeT 060poT reHe-
TUYECKN MOAM(MUIMPOBAHHBIX  CEITbCKOXO3sIi-
CTBEHHBIX KYIbTYyp. MHOIVMe ydYeHble IMIIYT 06
VX HEraTViBHOM B/IMSHUY Ha IIOYBY, IIOYBEHHbIE
OpraHu3Mbl, 00beKThI (GIOPLI, PayHbI 1 M0oAeit [2,
c. 15; 6, c. 2058; 12, c. 43]. OTKpbITOE NUCHMO IIpa-
BUTE/IbCTBAM BCEX CTPAH O BBEJEHUV MOPATOPUsA
Ha pacrpoCcTpaHeHue TeHeTYeCKU MOAUUIIPO-
BaHHBIX KY/IbTYp HOAIICaIN 60Iee ABYX MUIINO-
HOB y4eHbIX [18, c. 5].

Bo Bcem Mupe npoTuBOAEICTBIE YTPO3aM 9KO-
JIoruyeckoi 6esomacHocT B cdepe CenbCKOro
XO03SIICTBA OCYIIeCTB/IACTCS IOCPECTBOM IIpyUMe-
HEHUs Pas3/INyYHbIX, B TOM YIC/Ie U YTOTOBHO-TIpa-
BOBBIX Mep. B poccuiickmii YronoBHbIN KOZIEKC,
KaK J B YTO/JIOBHOE 3aKOHOJATeTbCTBO MHOTUX
CTpaHax ONVDKHEro M fanbHero 3apybexnps (be-
nopyccus, Kasaxcran, Kuprususa, ®PI, Asctpus,
Vcnanusa, BenmmkoOputanuss u fp.), BKIIOYEHBI
CTaTby, OMMCHIBAWOIMe OOIue U CIelyaabHble
COCTaBbl 9KOJIOTMYECKUX MPECTYIUIEHUI: CT. 246
«HapyuieHue nmpaBu 0XpaHbl OKpYy>Karolell cpe-
ZIbI TIpY TIPOU3BOJACTBE PaboT»; CT. 249 «Hapyme-
HJIe BETEPMHAPHBIX IIPABWJI ¥ IIPaBWJI, YCTAHOB-
JIEHHBIX 7151 60PBOBI C 60e3HAMM U BPEAUTEISAMNU
pacteHnii»; cT. 250 «3arps3HeHue BOA»; CT. 251
«3arpsisHeHMe aTMocdepbl»; cT. 254 «[lopya 3em-
mn»; cT. 260 «He3zakoHHas pyOka JIeCHBIX HacaX-
HOeHUl»; CT. 261 «YHUUYTOXKEHME WU MOBpeXe-
HIle JIECHBIX HAaCAKIEHWIT». YCIIOBMEM YTOMTOBHOI
OTBETCTBEHHOCTM ¥ B TeX, U B JIPyIMX HOpMax
HepeKo IPU3HAETCs MPUYMHEHNE CXOHOTO 9KO-
JIOTMYeCKOro Bpefa (OKpy)Kalolleil cpefe Win ee
OTZIe/IBHBIM ~ KOMIIOHEHTaM), 9KOHOMMYECKOTo
wm ¢usnueckoro Bpesa (3mopoBbio mropeit). [lo-
0OHOEe KOHCTPYMpPOBaHUEe HOPM 00 SKO/IOrmye-
CKMX IIPeCTYIUIEHVUSAX MOPOXKJAET CIOPBI O TOM,
KaK [paBWIbHO KBamM(UIMpPOBAaTh COMESTHHOE
(110 IpaBM/IaM COBOKYITHOCTY IIPeCTYIUICHWIT VN
KOHKYPEeHLINI HOPM).

Bo MHOrom ms3-3a 9TOro yrojoBHO-IIPaBOBOE
IPOTVBOJIEVICTBIIE SKOTIOTYYECKIM IIPECTYIIEHN-
aAM HeaddexTnBHO. Tak, cormacHo JaHHBIM [eH-
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npokypatypst P®, B 2020 1. 66110 3aperncTpupo-
BaHO 22,6 ThHIC. IPECTYI/IEHUI IIPOTUB 3KOJIOTUM,
B 2021 - 20,2 TBIC., a B 2022 1. — 21 TBIC. B TN TONIBI
PacKpbIBaeMOCTb 3KOJIOTMYEeCKUX IIpecTyIUIeHN,
o ceenenusam ['MIALL MB]I P®, cocrapisina me-
Hee 50 %.

Yncno ocyX[eHHBIX 32 3KO/IOTMYECKNE IIpe-
cTymieHus eme Menbuie. Ilo manabM CymeOHO-
ro senapramenTa npu Bepxosnom Cypme Poccmii-
ckont ®epgepanun, oHo coctaBuno B 2020 r. 5299
i, B 2021 — 5943 jma, B 2022 1. — 6103 nuia.
ITpu sToM ok0m0 50 % OT BCEX OCYXK/IEHHBIX CO-
CTaBUIM TpakjaHe, IpPU3HAHHbIE BVHOBHBIMU
B COBEPUIEHMM 3KOIOTMYECKUX IPeCTYIIEHNI,
IPUYMHUBIINX CPABHUTEIBHO HEOOIBIION 9KOIO0-
TMYeCcKuil Bpel. ITO He3aKOHHas BBIPYOKa JIeCHBIX
Hacaxgenuit (cr. 260 YK P®), HesakoHHas [10-
ObIYa BOJHBIX OMOJIOTMYECKMUX pecypcoB (CT. 256
YK P®); nesakonnas oxora (ct. 258 YK P®). Yto
KacaeTcs Haubojiee ONacHBIX 9KOTIOTMYECKIUX IIpe-
CTymIeHui! B cdepe cenbcKoro xoasiicTna (cT. 246,
249-251, 254, 261 YK P®), npnumHSAIOmMNUX KPyII-
HOMAacCUITaOHBIN Bpes OKpYy Karoleit cpefe u (vn)
ee OTHE/NbHBIM KOMIIOHEHTaM (IIO4YBe, BOfjOeMaM,
aTMoc(epHOMY BO3AYXY U Ap.), TO UX OIS B 00-
eyl yroJIOBHO-CTATUCTUYECKON COBOKYITHOCTH
KpaliHe HesHaumMTenbHa. Ilo MHeHMIO ompoileH-
HBIX HAMM 9KCIIEPTOB, TAaT€HTHOCTDb 3TUX IIPECTy-
nennii npesbimaet 90 %.

Hea¢ddexTBHOCTD  IpaBOIPUMEHUTENBHON
paboThI CBSI3aHA M C ee HelOCTaTOYHBIM HAyYHO-
MeTonuueckuM obecrieueHueM [8, c. 14; 11, c. 183;
15, c. 149]. Ina onTuMusauyuy OIpaKkTUKM IPOTU-
BOJIEICTBUA SKOJIOTMYECKMM IIPEeCTYIUIeHUAM B
cdepe cembCKOro X03ICTBA, 110 HAallleMy MHEHMIO,
HeoOXOMMO pa3paboTaTb MeTORUYECKUE PeKo-
MeHJJal[U!, ajpecOBAaHHbIe IIPABOIPUMEHNUTEIAM,
B KOTOPBIX OyAYT Y4TeHBI 0COOEHHOCTY 9KOJIOTH-
YeCKMX IIPaBOHAPYIIEHNI, COBEepIIaeMbIX Ha pas-
JIMYHBIX 3TallaX CeTbCKOXO3AVICTBEHHOI eATeNb-
HOCTM, Hajuuye OOIMX ¥ CIIeNMaJTbHBIX HOPM
YTO/IOBHO-3KOJIOTMYECKOTO  3aKOHOJATENbCTBA,
HaXOJAMIMXCA B C/IOKHOM COOTHOILEHNM, a TAKXKe
IpaBUIa KBa/IMPUKALUY NPEeCTYIUICHNII, BbIpa-
0OTaHHbBIE B JOKTPUHE YTOTIOBHOTO IIpaBa.

Mb! n3yunnu 42 MpuUroBopa, BbIHECEHHBIX 110
cT. 246 YK P® B nepuop ¢ 2012 no 2022 r. B oT-
HOLIEHUM JINL], COBEPLIMBILINX 3TO NPeCTyIIeHN e
B IIpOLiecCe OCYIIECTB/IEHN CETbCKOXO3ANCTBEH-
HOJI JleATeIbHOCTU. B pesynbrare mccnenoBanms
MBI NIPUIIIN K BBIBOAY, UTO COfep KaHue AVCIIO-

sunun cT. 246 YK P® unrepnperupyerca cynbs-
MU 1I0-pasHoMmy. Jleo B ToM, uTo B CT. 246 YK P®
bopMymmpyeTcs CIIOXKHBIN COCTAB 9KOTOTMYECKO-
TO IPECTYIUIEHNU:A C albTepHATUBHBIMU (popMaMu
fesHMsA (HapylLIeHVe IpaBWI OXPaHbI OKPY>Kako-
1leit cpefibl IpY MPOEKTUPOBAHNM, Pa3MelLleHNN,
CTPOUTENbCTBE, BBOJIE B 9KCIUTyaTaIVIO U SKCIITY-
aTalyy CeITbCKOXO3AMCTBEHHBIX U VMHBIX 00BeEK-
TOB) U HeCKO/IbKVIMM Pa3HOBU/JTHOCTSAMU IIPECTYII-
HOTO Bpefia, OIMCAHHOTO C MIOMOIIbIO OIIeHOYHbIX
IPU3HAKOB (CYIIeCTBEHHOE VI3MEHEHNE PailioaK-
TUBHOTO (OHA, IPUYMHEHNE Bpeja 3[[0POBLIO Ue-
JIOBeKa, MaccoBasi TMOe/b >KMBOTHBIX /MO0 MHbIE
TSDKKIE TTOCTIencTByA). [IpaBonpuMenTey npu-
3HaBa/lM INPECTYIHbIMM IOC/IECTBUAMM, HACTY-
NUBLIVMY B pe3y/IbTaTe COBEpPLIEHMs YKa3aHHOTO
IpeCcTyIUIeHNA: IIpeBbIIeHle TOIYCTYMBIX 3Haue-
HUI BpeJHBIX BellecTB B Bo3pyxe 1 Boge (10 %);
IpUYMHEHNE JIETKOTO U CpefHell TsKeCcT! Bpefa
3mopoBbI0 4YenmoBeka (20 %); MaccoByi Imbenb
XuBOTHBIX (10 %). B comep>xanme yromosHo-1pa-
BOBOJI KaTETOPUM «VHBIE TSKKJE ITOC/IENCTBUS»
OfLHU CY[bY BKJIIOYQ/IM 3arpsA3HEHNe aTMoCdepsbl,
IIOYBbI, BOJOEMOB, YHUYTOXXEHME, ITOBPEeXeHMe
MOYBEHHOT'O ¥ PacTUTEIbHOIO IIOKPOBA, peasb-
HBII yiep6 1 GpuHAHCOBBIE 3aTPATHI, KOTOPBIE I0-
TPeOYITCA I BOCCTAHOB/IEHMSI IOBPEX/ICHHBIX
00BEKTOB OKpy»Katomeit cpensl (25 %); npyrue —
TOJIbKO YHUYTOXKEHJE IIOYBEHHOTO U PacTUTENb-
HOTO IIOKPOBA, 3aTPaThl HA BOCCTAHOBJICHME U pe-
KY/JIbTUBAIIMIO 9KOIOTMYeCKOoro o6bekTa (35 %).

AHamu3 CIefCTBEHHO-CYyHeOHOM IIPaKTUKM,
9KCIEPTHBINI ONPOC PAaOOTHUKOB C/IEACTBEHHBIX
OpPTaHOB U Cyfeil, M3ydeHMe HAyYHBIX MCTOYHU-
KOB CBUJIETE/IbCTBYIOT 00 OTCYTCTBUM €[VIHOTO
MHEHMA II0 BOIIpOCAaM: O COOTHOLIEHUM CT. 246
YK P® co crarbamu, npegycMaTpuBAIOIINMA OT-
BETCTBEHHOCTD 3a IIPMYMHEHNe Bpefja OTAe/TbHbIM
KOMITOHEHTaM IIPUPOAHOI cpembl (4. 2 cT. 249,
cT. 250, 251, 254, 260, 261 YK P®); o ToM, Kakne
HOPMBI HY>KHO IIpM3HaBaThb OOIIMMM, a Kakue —
CTIeIVIa/IbHBIMY, BO3MOXKHA JIM KBaIMPUKAIVA
COJIesSIHHOTO IO IIpaBM/IaM COBOKYITHOCTY IIPEeCTY-
IIJIEHN.

OpHa rpymmna I0pycTOB CYUTaeT HeOOXOANMBIM
s KBamUKanmMy HapyIIeHNWiT IIPaBUI OXPaHbI
OKpY>Kalolleil cpefibl B cdepe CeTbCKOTO XO35il-
CTBa IPUMEHATDH TONBKO CT. 246 YK, aprymenTu-
PY# 9TO TeM, YTO B 0ObEKTUBHYIO CTOPOHY COCTaBa
3TOTO IPeCTYIUIEHNA BXOJAT caMble pasHOOOpas-
Hble NIPeCTYIIHbIe IIOC/Ie/ICTBIUSA,  CAHKINA CTaTbU
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BecbMa CcTporas (KOHKYpeHIUs IeJIOTO U 4acTu).
Bropas rpynma ycMarpyBaeT KOHKYPEHIVIO 00-
meit (ct. 246 YK P®) u cnienpmanbHbIX HOPM (4. 2
CcT. 249, cT. 250, 251, 254, 260, 261 YK P®), Hacra-
UBas Ha IPMMEHEHNN MIOCTEeNHNX. TpeThs rpymnmna
HojIaraeT, YTO BO BCEX BbIIIEYKa3aHHBIX CTATbAX
YK P® onucpiBaloTcs CMeXXHbIE COCTaBbI IIpe-
CTYIUIEHWI1, He COBIIAfIAloNie MEeXAY co6o0il 1o
1Ie/IOMY PsZly IIPU3HAKOB: 00BEKTY, 00beKTUBHOII
CTOPOHE NpecTyIUIeHNs], popMe BUHBI, — U JIOIY-
CKaeT BO3MOXXHOCTb KBIM(PUKAIVN COESHHOTO
10 IIPaBM/IaM COBOKYTTHOCTM.

Ha nam B3I/, BblllleyKa3aHHbIE COCTaBbl Ha-
XOIATCA MEXJY cO00Il B CIOXKHOM COOTHOIICHNIN.
B crt. 246 «Hapymenue npaBui oXpaHbl OKpPY»Ka-
IOlIel Cpelbl NMpY IIPOM3BOACTBE paboT» JaeTcs
000011IeHHOe OmMCaHVe HEKOTOPBIX BUJOB PaboT
Y IHOJ JIeAATeIbHOCTH, CBA3aHHOI C 9KCIUTyaTalu-
ell IPOMBIIIICHHBIX ¥ VHBIX (B TOM YNCTIe CeNlb-
CKOXO35I/ICTBEHHBIX) OOBEKTOB, B XOfie KOTOPBIX
MOTYT HapyllaTbCA IPUPOJOOXpPaHHbIE IpaBuUIa
Y IPVYMHATDHCS Pas/INIHBIN 9KOTOTMYeCKuiL, (-
3MYECKUII, S3KOHOMUYECKNIT Bpef. Bxmouenne B
KOHCTPYKIIMIO COCTaBa Pa3/INYHbIX IOC/IEACTBUI
00YCIIOB/IEHO TeM, YTO BCe KOMIIOHEHTBI OKPY>Ka-
IOLell Cpelbl ¥ 4YE€IOBEK B3aMMOCBA3AHBI, a 1A
BOCCTAQHOBJIEHVISI IOBPEXXICHHBIX 00 BEKTOB OKPY-
KaIollell Cpelbl HepeoKo TpeOYIoTCs cepbe3Hble
¢dbuHaHCOBBIE 3aTPATHI.

[IpecTynHblil Bpesl, YKasaHHbBIN B 4. 2 CT. 249,
cT. 250, 251, 254, 4. 2 n 3 c1. 260 1 4. 4 cT. 261
YK P®, taxxe pasHoobOpasen. Hanpumep, B 4. 2
cT. 249 YK PO 3akoHOpaTeNnb onycal NpecTyIHbI
Bpef C IOMOIIBIO OIIEHOYHOTO ITPM3HAKA «TKKIE
HOC/IefICTBYs», 0003HAYAIOIIEr0 3KOIOTMYECKIIA,
9KOHOMMYeCKuUil 1 pusndeckuii yiep6. CornacHo
cT. 250 YK P® 3arpsasHeHne Boj, Bie4eT HeraTyB-
HO€ M3MEeHEHMe NIPUPOIHBIX CBOVICTB BOJbI, NIPU-
YYHEeHJEe CYLIeCTBEHHOIO Bpefa pacTUTENIbHOMY
U )KMBOTHOMY MMPY, PBIOHBIM 3aIracaMm, IeCHOMY
Y CeJIbCKOMY XO03s1CTBY (4. 1), MaccoByio rubenp
JKUBOTHBIX, IPMYMHEHNE Bpela 3/I0pPOBbI0 dYe-
noBeKa (4. 2); IpUYMHEHNe 110 HEOCTOPO>KHOCTH
cMeptu 4enoBeky (4. 3). KoHcTpympys coctaBbl
sarpssHeHus arMocdeps! (c1. 251 YK P®) u nop-
yy 3semu (cT. 254 YK P®), 3sakoHOmaTenb Takxke
yuutbiBan 3¢G@deKT pacnpoCcTpaHeHUs 3arpsis-
HEHUA Ha Jpyrue oObeKThl IPUPOSHON CPefbl 1
Yye/loBeKa U I09TOMY IPEAyCMOTpe/l B KadecTBe
HOC/IeICTBMIT KaK 9KOTOTMYECKUL, TaK U dpusnde-
ckuit Bpefl. Bu. 2 m 3 cT. 260 1 4. 4 ct. 261 YK PO

00s13aTe/IbHBIMY IIPU3HAKAMI COCTaBa SIBJISIOTCS
3KOJIOTMYECKUI VI SKOHOMUYECKUI BpeEy,.

BaxHO 3amMeTuTh, YTO NPECTYIIHbIE IOCTIEN-
CTBU, YIOMAHYTbIE B 4. 2 CT. 249, ct. 250, 251,
254, 260, 261 YK P®, cBA3aHbl NpUYNMHHO-CIE]-
CTBEHHOJ1 CBA3bI0 C HapylIeHNeM TpeOOBaHMUII B
0071acTV OXpaHbI OKPY>KaIoIeil Cpefbl NP OCY-
IIECTB/ICHNN KaKMUX-M1O0 paboT Wuu MHOM Hes-
TEIbHOCTY (B TOM 4MC/Ie ¥ B cepe CeNnbCKOro X0-
3sarictBa). He cyuaiino [Tnenym Bepxosruoro Cyna
P® B . 7 mocraHoBneHus ot 18 oktsa6ps 2012 r.
Ne 21 «O mpuMeHeHNM Cy/laMi 3aKOHOJJaTE€NbCTBA
00 OTBETCTBEHHOCTM 3a HapylleHus B 00/IacTu
OXpaHbl OKPYXKalolllell Cpebl M IIPUPOJOIO/b-
30BaHNUA» YKa3ajl, 4TO 3arpsA3HEHNE BOJ, MOXKET
OBITb Pe3yJIbTaTOM SKCIUTyaTalUy CeTbCKOXO35it-
CTBEHHBIX M APYIUX OOBEKTOB C HEUCIIPABHBIMU
OYVCTHBIMI COOPY>KEHUAMM U YCTPOMCTBAMM, OT-
K/IIOYEHMSI OUMCTHBIX COOPY>KEHMII ¥ YCTPOVCTB,
TPaHCIOPTUPOBKY, XPaHEHUdA, MWCIIONIb30BAHNA
MJHEepa/IbHBIX YI0OpeHMIl 1 IIperapaToB I T. II.

ITpy yronoBHO-IIpaBOBOJ OLI€HKE COJESAHHO-
IO, Ha Hall B3IJIAM, HAaJJO YYUTHIBATD, I7i€ MIMEHHO
VIMEJIO MECTO HapylLIeHMe HOPM 3KOIOTMYECKOTO
3aKOHOZATe/IbCTBA. Belb B CEMIbCKOXO3AMCTBEH-
HOJI OTpac/IM 33[Ie/ICTBOBAHbI HE TOIBKO XO034I1-
CTBa, 3aHMMAIOIMECA KMBOTHOBOJCTBOM U 3€M-
JNIefle/IiEM, HO U NIPeANPUATIA, OCYLECTBIIAIIE
IIPOM3BOJCTBO, TPAaHCIOPTUPOBKY, XPaHEHUE U
JOCTABKY CENbCKOXO3AVCTBEHHON IPOAYKIIMA
notpebuTensaM (97eBaTOPBI, MOJIOYHBIE, MACHBIE,
x1e600y/10YHbBIe KOMOVHATBI, KOHCEPBHBIE IIPei-
OPUATHSA, TPAHCIIOPTHBIE KOMITAHUN).

BormensnoxxeHHoe — mosBonsAeT  copmynu-
poOBaTh peKOMEHJalMM IO KBaIM(pUKAIVN KO-
JIOTMYeCKNX MpPeCcTyIUIeHNI B cdepe CenmbCKo-
ro xosgitcta. Tak, mo ct. 246 YK PO nHapmnexxur
KBa/IM(UIMPOBATh HapyIIeHMe IIPAaBII OXPaHBI
OKPY>KaIOIIell CPeNbl IPY MPOEKTUPOBAHNM, Pas-
MeIlleHNHN, CTPOUTENBCTBE, BBOJE B 9KCIUTyaTalMI0
M 3KCIUTyaTalMM TaKUX CEeTbCKOXO3AMCTBEHHbIX
00BEKTOB, KaK XpaHWINIIA YIOOPEHNIT, TEXHUKI,
PO YKIMM )KMBOTHOBOJCTBA ¥ PACTEHMEBO/ICTBA,
3971eBaTOPBI, X7IeOOKOMOMHATBI, KOHCEPBHBIE IIPefi-
OpUATHA, NOBJIEKIIee NPUYMHEHNE IPECTYITHOTO
Bpella B BUJIe MAacCOBOJ TMOeny >KMBOTHBIX, 3a-
TpA3HEHNA aTMOC(epBl, II0YBBI, BOZOEMOB, YHIUY-
TOXXEHIA U TOBPEXEHNA IOYBEHHOTO U PaCTH-
TE/IbHOTO IIOKPOBA, IPUYMHEHNA Bpefja 30POBbIO
4yerioBeKa U Ap. BaXxHO oTMeTUTD, YTO pesynbra-
TOM HapyLIEHNS IPUPOFOOXPAaHHBIX NPABUI IIPU
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CTPOUTENBCTBE M IKCIUTYaTALMy CeTbCKOXO03S-
CTBEHHBIX 00BEKTOB MOXKET CTATh TAK)Ke IIOBPEX-
IeHNe WIM YHUYTOXXeHue jeca. IloBpexpeHue
jleca TpefCTaBsAeT COOOil aHTPONOreHHOe BO3-
ieVICTBYE Ha JIECHBIE U THBIe HACAXK/IeHNA OTXOfia-
MM, BBIOpOCaMu M oTOpocaMi, KOTOpbIe YXYA-
IIAIOT Ka4eCTBO JIECHBIX VIV MHBIX HaCaXACHMUIA,
IPUBOJAT K UX IOpYe. YHUUTOXKEHNUE jIeca — 9TO
ucTpeb/ieHNe 110 9KOMIOTUYECKON CUCTEMBI, B
KOTOPOJI paCTUTE/IbHBIN U XKMBOTHBIN MUP, a TaK-
)Ke MHBbIe KOMIIOHEHTBI IPUPOJHON Cpenbl CBA-
3aHbI HEPA3pPBIBHBIMM CBA3AMI. 3aKOHOJATesIb
npefycMaTpuBaeT B caHKIuu 4. 3 cT. 261 YK PO
BecbMa CypoBOe HaKa3aHlUe — 0 BOCbMM JIeT JIM-
mweHnsA cBo6oxbl. [ToaTomy B aTOM City4ae copestH-
HOe HaJJIOKUT KBamuuIupoBaTh 1o cT. 246 YK
PO ny.3ct. 261 YKPO.

Ecnu B x0fie ocylecTB/IeHNS 3eMIefie/TbueCKIX
paboT 1o Menmmoparuy, OCyIIeHNIO 3eMe/lb, pac-
namike 3eMiu, oO0paboTKe, PBHIXIEHUIO IIOYBBI C
IIPMMEHEHVEM TsKENION CeNbCKOX03ACTBEHHOM
TEXHUKM, CIIOCOOHOI «B35ITh» MHOTO HAaBECHOTO
obopynoBanus (Hampumep, Tpaktop «Kmposer»
U Ip.),, CYI[ECTBEHHO YXYALIAI0TCS Ka4eCTBEHHbIe
XapaKTepUCTUKM TI0YBBI (IIOPMCTOCTD, BJIAro-,
BO3/[yX0-, HaCEKOMOIIPOHWIIA€MOCTb, YIUIOTH:e-
MOCTb M T. [.), Pa3pyLIalOTCs IIOYBEHHBbIE 9KOCH-
CTEMBI, TO COflesTHHOE Halo KBaMM(UINPOBATD 110
cT. 254 YK PO «Ilopua semmn». I1o aToit >xe cTaTbe
clenyeT KBamMUIPOBAaTh HapylIeH)e IpPaBIUII
obpaleHns ¢ y[oOpeHnsMI, CTUMYIATOPAMU PO-
CTa pacTeHu (MeMMopaHTaMI U MUHEPaIbHbIMMI
yROOpeHusAMM), sAfoXuMmuKaramu (repourymamn,
VHCEKTUIU/IAaMV, HEMATOIUaMM, PYHTUIVI/IaMI,
medonMaHTaMu) ¥ MHBIMU OIIACHBIMM BellleCTBa-
MU TIpU UX XPaHEHMM, TPAHCIIOPTUPOBKE U WC-
II0/Tb30BaHMM (BHECEHUY B IPYHT), IOBJIEKIIIEe OT-
paBJIeHIe, 3arpA3HEHVe IOYBEHHOTO TIOKPOBa VI
VIHYIO IIOpYY 3eM/Iu (YMeHbLIeHVe 6110/I0rMYecKoi
IPOAYKTUBHOCTY IIOYBBI), IPUYMHEHME Bpena
3[OpOBBIO YeTOBEKA VIV OKpY>Kalolell cpefe (3a-
TpsI3HEHME IOA3EMHBIX ¥ IIOBEPXHOCTHBIX BOJ,
npUYMHeHNe Bpefa 06bekTaM Qopsl 1 (payHbI).

Ecny mHBIe cebCKOXO03AICTBEHHbBIE IIpefIpu-
ATNA (B TOM 4NC/Ie ¥ TPAaHCHOPTHbIE) HAPYIIAIOT
npaBuaa BeIOpoca B aTMocdepy 3arpsA3HAIUX
BEIIeCTB, B pe3y/IbTaTe Yero IPOVCXOAVUT U3MeHe-
HIle IPYPOHBIX CBOJICTB BO3yXa MJIN €TO0 3arps3-
HEHNe, COfIessHHOe CIefyeT KBamuuIpoBaTh 110
cT. 251 «3arpsisHeHne aTMocdepsi». B Tom cnydae,
€C/IV OHM 3arpA3HAIOT, 3aCOPAIOT, UCTOIIAIOT MO-

BEPXHOCTHbIE MM IOJ3E€MHbIE BOJbI, VICTOYHU-
KJ NIUTBEBOTO BOJOCHAOXKEHMS NMNOO0 M3MEHSIOT
VX NIPUPOJIHbIE CBOVICTBA, YTO NPUYMHAET CYIIe-
CTBEHHBIIT Bpef, ¢priope u ¢ayHe, TeCHOMY XO351il-
CTBY, TO COlesTHHOe KBanmuduiupyercs 1o cT. 250
YK PO.

BriBopmr:

1. VInpycTpmanmmsanysa CeIbCKOrO XO3AMCTBA
CO3flaeT pPa3HOOOpasHbIe Yrpo3bl IJIA OKPY>Kalo-
1ieit cpesibl U Ge3omacHOCTH nmofeit. B xope cTpo-
UTENbCTBA M 9KCIUTyaTallM CEIbCKOXO35/CTBEH-
HBIX 00'bEKTOB HEPEIKO HApYIIAITC TPeOoBaHMsA
9KOJIOTMYECKOT0 3aKOHOATE/NbCTBA, IPUYNHAETCSA
Pas/IMYIHBII 9KOJIOTUYeCKII, GU3NIECKIUIT, IKOHO-
Muyecknii Bpeq. HenmpopymaHnHble MeponpuATna
10 MeMMOpALMM, paclamka u o6paboTka 3emenb
C IPUMEHEHMEM TAXKETION CETbCKOX03AMCTBEHHO
TeXHVUKY, YBeJIMYeHMe MNAacTOMIIHBIX IUIOLaiel
YCKOPSAIIOT IIPOLIECC 3pO3UM IIOYBBI ¥ Pa3pyLIAIOT
noYBeHHBle 9KocyucTeMbl. IllmpokomacmTabHOE
JICIIONIb30BaHMe B IIPOLleCCE PaCTEHMEBOJCTBA
METMOPAHTOB, MIHEPATTbHBIX YEOOpEHWI, TeCTH-
LM/IOB, HEIIPABWIbHAA YTUIN3ALMA OTXOJOB XKU-
BOTHOBO/ICTBA 3arpA3HANIOT IOYBY, IOJ3EMHbIE U
IIOBEPXHOCTHBIE BOJIBI, IIPUYMHAIOT Bpex Qiope,
dayHe, yrpoXXaiT 3T0POBBIO JIIOZIEIL.

2. YTONOBHO-TIPABOBOJ OCHOBOV IPOTUBOJIEN -
CTBMSI 9KOJIOTMYECKUM IIPeCTYIUIEHNMSAM B cdepe
CeNIbCKOI0 X03AVICTBA ABJIAITCA HOPMbI ITIaBbl 26
YK P®. Bo MHOTMX M3 9TUX HOPM ONMCBIBAIOTCA
COCTaBbl MPECTYIJIEHUI CO CXOXMMU KPUMMIHO-
06pasyoumyMy IIpU3HAKaMI: IpPUYMHEHME 39KO-
JIOTMYeCKOTO Bpefja (OKpYy>Kalolleil cpefie B 1Ie/IOM
u (M1m) ee OTHE/bHBIM KOMIIOHEHTaM), a TaKyKe
npudyHeHne (U3NYECKOro ¥ SKOHOMUYECKOTO
Bpefia 160 yrposa HaCTYIUICHNs IIepeUVC/IeHHBIX
nocnencteuit. [Iogo6HOe KOHCTpyMpOBaHNe HOPM
06 9KOJIOTMYECKVX IPECTYIUIEHUAX IMOPOXKAAET
CIIOPBI O TOM, KaK IPaBWIbHO KBaMn(puImupoBaTh
copiestHHOE (IT0 ITpaBVIaM COBOKYITHOCTY IIPECTy-
IUICHMII YTV KOHKYPEHIIMU HOPM), U1 OTpPULATeNIb-
HO CKasblBaeTcs Ha 9 PeKTUBHOCTY IPaBONPU-
MEHEHM .

3. 3anorom 3¢pPeKTMBHOCTY YTOJIOBHO-IIPABO-
BOTO TIPOTMBOJENCTBUA 3KONOTMYECKUM IIpe-
CTYIUVIeHMsAMM B cdepe CeIbCKOro XO03sMCTBa
ABNIAETCA  JJOCTAaTOYHOE HAyYHO-METOAMYECKOoe
obecrieyeHye IPAaBONPYMEHUTEIBHON [esATeNb-
HOCTH, TIpefIoaramliee paspaboTky MeTommye-
CKMX pEeKOMEHJALMii, B KOTOPBIX OYAYyT yYTEeHBI
0COOEHHOCTY 3KOMIOIMYECKVX IIPaBOHAPYLIEHU,
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COBEpIIAEMbIX Ha Pa3/INYHbBIX 3TalaxX CEIbCKOXO-
3AJICTBEHHOI [eATeIbHOCTH, HalIuyue obmmx u
CrenyaabHbIX HOPM YIOJOBHO-3KOIOTMYECKOIO
3aKOHOJIaTeIbCTBA, HAXOASAIINXCS B CI0XKHOM CO-
OTHOLIEHNY, a TaKXe IpaBuwIa KBanupuKamm
IPeCTYIICHUII, BBIpaOOTaHHbIE B JOKTPUHE YIo-
JIOBHOTO IIpaBa.
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YI'OJIOBHOE ITPEC/IEJJOBAHME B CTAANN
BO3bYKAEHUA YI'O/IOBHOI'O AEJIA
U ITPOIIECCYAJIBHBIN CTATYC YYACTHUKOB
JAHHOM CTA/IMU: IIPOBJIEMHBIE ACITEKTBI

CRIMINAL PROSECUTION AT THE STAGE OF INITIATION
OF A CRIMINAL CASE AND THE PROCEDURAL STATUS
OF PARTICIPANTS IN THIS STAGE:
PROBLEMATIC ASPECTS

AHHOTAIV. ABTOpBI CTaTby, aHAMMU3NPYA IPABO-
Bble HOPMBI, CyfleOHYI0 IIPAKTHUKY ¥ MO3UIMN YYEHBIX II0
BOIIPOCAaM IIPOIECCYya/IbHOTO CTaTyCa JINII, YIACTBYIOMIVX
B CTa[iUJL BO3OY>KI€HMA YTOIIOBHOTO Jie/Ia, OTMEYaloT IIpo-
6/1eMbl HeCOBIIAJICH! A MOMEHTOB Hadajla OCYIIeCTB/LAeMO
dbopmanbHO 1 pakTHUeCcKn 1300/1MYAIoIIEeN B COBEPIIEHNN
IPeCTYIVIeHVA JIeATeIbHOCTY; SOCTATOYHOCTY MMEIOIVIX-
€A Y YYaCTHVKOB IIPOBEPOYHBIX MEPOIPUATAI IIPABOBBIX
CPENCTB /11 00eCIIeYeHNs CBOVX IIPaB U MHTEPECOB B yTo-
JIOBHOM CYJOIIPOM3BOACTBE; HOCTATOYHOCTY IMEIOIIMXCA Y
CyOBEKTOB, YIIOJIHOMOYEHHBIX Ha IIPOBefieHUe IIPOBepod-
HBIX MepOIpPUATHIA, IIPABOBBIX CPEHCTB LA IPEOROTeHNA
BO3MOYXHOTO IIPOTUBOJEIICTBUA CO CTOPOHBI BOB/IEKaeMbIX
B laHHBble MeponpyATyA L. OOGO0CHOBBIBAaA MO3UINIO O
TOM, YTO YTOJIOBHOE IIpec/IefIoBaHVe HAYMHAETCA C Mepo-
IpUATUI, IPeIPUHIMAEMbIX B LIeJIAX M300/IMYeHYA JILIA,
B OTHOLIEHV KOTOPOTO BeleTCs MpOBepKa COOOLIeHNA O
IpPeCTYIUICHNM!, aBTOPbI IpeIaraloT IpPegycMOTpeTb B
3aKOHe IPOLefypPy BPydeHIs yBeJOM/ICHNUA O Havajle yro-
JIOBHOTO IIPeC/IefOBAHNA B CBA3Y C HAYa/IOM IIPOBEPOYHBIX

© T. B. Ipunenxko, C. C. Kpasnos, 2023

ABSTRACT. The authors of the article, analyzing legal
norms, judicial practice and the positions of scientists on the
procedural status of persons involved in the initiation of a
criminal case, note the problems of the discrepancy between
the moments of the beginning of the activities carried out
formally and actually incriminating in the commission of
a crime; the sufficiency of the legal means available to the
participants of verification measures to ensure their rights
and interests in criminal proceedings; sufficiency of the
legal means available to the entities authorized to conduct
verification activities to overcome possible opposition from
the parties involved in these activities. Justifying the position
that criminal prosecution begins with measures taken to
expose the person against whom the crime report is being
checked, the authors propose to provide for a procedure
in the law for handing over a notification of the beginning
of criminal prosecution in connection with the beginning
of verification measures. In the article, the authors argue
the position on the need for legislative consolidation of the
procedural statuses of participants in the initiation stage, their
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MepoNpyATUIL. B cTaTbe aBTOPBI apryMEHTHPYIOT HO3UIINIO
0 HeoOXOAVMOCTH 3aKOHOJATE/IbHOTO 3aKpeIUICHNS IpoLiec-
CYaJIbHBIX CTaTyCOB YYaCTHUKOB CTauli BO3OYXKJICHNS, VX
mnddepeHIMAINY 10 KPUTEPUIO JIMYHOTO MHTePeca, UCXON
U3 KOTOPOTrO CUCTeMa YYaCTHUKOB JAHHOM CTafuyl JO/DKHA
BKJ/IIOYATD: JIMIO, B OTHOLIEHNY KOTOPOTO BefeTcs IPOBepKa
COOOIIeHNA O IPeCTYIUIEHNN; A0, B YbJX MHTepecax BefeT-
s IpOBepKa COOOLIeHNA O IIPEeCTYIUICHUN; MHbIe YYaCTHUKA
(He VIMeIOIIIVIe JIVYHOIL 3aYIHTEPECOBAHHOCTI B ITOTOBOM pe-
[IEHNN).

KJTIOYEBBIE CJIOBA: craamst BO30yXA€HsI yTOTOBHO-
TO Jie/a; MIPOLeCCYa/IbHBII CTATYC; MIOZO3peBaeMblll; oTep-
IIeBIIINI; OYeBUJIELL; IIPOBepKa COOOIIEHIA O IPeCTYIUICHNUN;
YIOJIOBHOE IIpeciefjoBaHye.

OBPA3ELl IUTUPOBAHMNSI:

Ipuuenko, T. B. YronoBHOe IpeciefoBaHNe B CTa VN
BO30y>KIeHM:A YTOIOBHOTO JieNla U IPOIeCCYalbHbIil CTa-
TYC YYaCTHUKOB JAHHOI CTafyI: MPOOIeMHbIe aCIIeKThI /
T. B. Ipunenko, C. C. KpaBuoB. - TekcT : HelmocpecTBeH-
Hblil // BectHuk ropupnmdeckoro ¢axkynprera HxxHOro
¢denepanbuoro ynusepcurera. — 2023. - T. 10, Ne 4. —
C. 67-74. - DOI: 10.18522/2313-6138-2023-10-4-9.

KPEIJIECHNI0 aBTOHOMHOCTU CTafiuMl BO3-
Oy>KIeHUsl YrOJIOBHOTO Jiena 0O0beKTMBHO
CIIOCOOCTBOBAMN 3aKOHOJATe/IbHbIE IIpe-

o0pasoBaHMs [JaHHOTO 9Talla YTOJTOBHOTO CY/O-

IIPOM3BOACTBA B T€YEHME ITOC/IENHETO JeCATIIIe-

TUA: pacllMpeHMe KOJIMYeCTBA IPOU3BOIVIMBIX

Ha IAHHOM 3Talle C/Ie[ICTBEHHbIX NeICTBUI, JOIY-

LIeHe [JO3VPOBAHHOIO NPUHYXXIEHMUA K JIULAM,

BOBJIEKa€MbIM B KOMIUIEKC IPOBEPOYHBIX MEpO-

NPpUATUN, BOSMOXXHOCTD JCIIO/Ib30BAaHUA KaK J0-

Ka3aTe/IbCTB IOTy4YaeMbIX Ha JaHHOM 3TaIle CBefie-

HII1, BBeeHNE COKpAIeHHOI (HOpMBI JO3HAHYIS,

IIpM KOTOPOJI 3aKOH JIONycKaeT (pOpMyINpOBaTh

UTOTOBBIIT OOBMHUTEBHBII TE3NC HA OCHOBE CBE-

[leHMi1, 3aKOHHO IOJNyYeHHBIX ellje /0 BO30yX-

IEeHMA YTONIOBHOTO [iefla. JTO, B CBOKIO OYepenb,

MIOCITY>KMJIO MMITYJIbCOM [i/Il IOSIBJIEHMSA HOBBIX

Hay4YHBIX MCCIIEJOBAHMII CTAaTyca JINII, BOBJIEKae-

MbIX B JIOC/IEACTBEHHYIO IIPOBEPKY IOCTYIMBIIE-

ro COOOIeHNs O MPeCTYIUICHNUM, U IIPeX/ie BCEro

JINLA, B OTHOIIEHNY KOTOPOrO TaKas IPOBEPKa

ocymectssercs [1; 12; 13].

IIpn aTOM Cpeny y4eHBIX HET €MHCTBA OTHO-
CUTEeJIPHO pellleHNsI BOIIPOca O HeOOXOAMMOCTHU
BbIZIE/IEHNA CHUCTEMbl YYaCTHUKOB CTaZuil BO3-
Oy>KIeHWs YTOJIOBHOTO JieJia, IPYCBOEHMS UM KOM-
IIeKCa COOTBETCTBYIOIVX IIPaB 1 0053aHHOCTE],
OTBEeTCTBeHHOCTU. HecoBmajeH1ie MOMEHTOB Ha-
Jajia OCYIeCTB/seMOol popManbHO 1 PpaKTIYeCcKn

differentiation according to the criterion of personal interest,
based on which the system of participants in this stage should
include: the person against whom the crime report is being
checked; the person in whose interests the crime report is
being checked; other participants (who do not have personal
interest in the final decision).

KEYWORDS: stage of initiation of a criminal case;
procedural status; suspect; victim; eyewitness; verification of a
crime report; criminal prosecution..
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n3o6yaronieit wi OOBMHNUTEIBHON B COBEpILe-
HIV IPECTYIIEHNA JeATETbHOCTU IIOPOXK/AET BO-
IPOCHI O NOCTATOYHOCTY MMEHIIINXCA MPaBOBbIX
CPEACTB Yy NUIa, B OTHOIIEHNM KOTOPOIO BEJETCA
IpOBepKa ITOCTYNMBIIETO COOOIIEHN O IPecTy-
IJIEHNY, ¥ BO3MOXXHOCTEN CBOEBPEMEHHOTO MX
VICTIONb30BaHMA /1A 06ecrede N CBOell 3aIUThI.
Bmecrte ¢ TeM maHHBIE BOIPOCH MMEKIOT Ba)KHOE
IPaKTUIECKOE 3HAYEeHMEe — KaK I peanusaniun
IpaBO3aIUTHON (QYHKUMM paccMaTpyBaeMoil
CTafiMy, TaK U LI obecliedeHus JONYCTUMOCTI
IIO/TyYa€eMbIX Ha JAaHHOM 9Talle JOKa3aTeNnbCTB.

J3noxxeHHOe 0OyC/IOBNMBAaeT aKTyalbHOCTDb
HACTOAIIEr0 MCCAeJOBaHNUsA, LE/NbI0 KOTOPOro
aBTOPbI IIOCTABWIN ONpefeNeHne mpobneM mpo-
L[eCCYa/IbHOTO CTaTyca /NI, YYaCTBYIOLUX B IIPO-
BepKe COOOIeHNsI O IPECTYIIEHUY, ¥ BBIPAOOTKY
IyTel X pemenus. [ ToCTIKeHnsA yKa3aHHOI
ey He0OXOMMO PEeLINTD C/IeAYIOIye 3a/auiL:

— OIIpEe/IeINTD IIOHATME YTOTOBHOIO NPECIeNio-
BaHMA ¥l MOMEHT Havasla JJAHHO IIPOL[eCCyanTbHO
NeATENbHOCTI;

— BBIPabOTATh ITyTV COBEPLICHCTBOBAHNA IIPO-
L[eCCYa/ZIbHOTO CTaTyca JNl, y4aCTBYIOIIUX B CTa-
iy BO30OY>KIEHNS YTOIOBHOTO JieTIa.

ITpegmeToM MCCnenoOBaHUA ABIAKTCA HOPMBI
YTONIOBHO-TIPOLIECCYa/IbHOTO  3aKOHA, OIpefens-
I0IllJi€ IIPABOBOE IIOJIO)KEHME JIULI, BOBJIEKAEMbIX
B JJOCTIEICTBEHHYIO IIPOBEPKY COOOIEHNA O TIpe-
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CTYIUIEHUH, Pe3Y/IbTaThl MCCIEOBAHNUIT YIEHbIX U
IPAaKTUKOB IO BOIIPOCaM, 0603HaUeHHBIM B Kaye-
CTBe 3a/la4 JAHHOJ MCCTIelOBATeIbCKOI PabOoThI.

[umoresa: HeATENTBHOCTb CYOBEKTOB HOCIEN-
CTBEHHOJI IPOBEPKM COOOILIEHMsT O IpecTyIlie-
HIUM, MPOBOJMMON B OTHOIIEHNM KOHKPETHOTO
NNIA, ABJIAETCS YTOJIOBHBIM IIpeciIefloBaHUeEM, B
CBSI3M C 4eM TpeOyeTcs 3aKOHO/aTe/IbHasl KOPpeK-
TUPOBKA OIPEMIe/IEHNA YTOTOBHOTO IIPEC/IeloBa-
Hust. 7151 obecrieyeHns1 IpaB JIMlL, BOB/IEKaeMbIX B
IIPOBEPOYHbIE MEPOIIPUATIA, U JJ151 IIPEONOTEeHUS
BO3MOYKHOTO IIPOTUBOJENICTBYA C X CTOPOHBI 1ie-
71eco00pasHO 3aKOHOMIATEHbHO OIPENe/TUTh IPO-
1jecCya/ibHble CTaTyCbhl YYaCTHUKOB CTAJUM BO3-
Oy>XZieH)sI YTOTIOBHOTO Jieria.

IIna moCTU KeHA IOCTAB/IEeHHbIX 1[I U 3aad
JVICTIOJIb30BA/INCh OOIIleHayYHbIe METOMbL: aHa/IN3a
U CUHTe3a, MHAYKUMM ¥ JefyKIVY, YaCTHOHAyY-
HbIe METOJIBI: IOTUKO-IOPUANYECKII, CPaBHUTENb-
HO-TIPaBOBOI1, aHa/I13a IIPAaBOBLIX HOPM U JIp.

K Bompocy o moHATHH YTOTOBHOTO Ipecre-
NOBaHUA U OIpefeleHNN MOMEHTAa Hayaia JaH-
HOJl IpoueccyanbHOil AeATenbHOCTH. Coryac-
HO mpaBoBol febuHuyy B 1. 55 c1. 5 YIIK PO
YTOJIOBHOE IIPEC/IENOBaHME — 3TO MPOLeCCya/bHaA
IesITeNbHOCTD, OCYIIeCTBIIsIeMas CTOPOHON 00BM-
HEeHUs B LE/MAX M300MYEHUsT TOJ03peBaeMoro,
OOBUHAEMOTO B COBEpPLIEHVN IpecTyIvleHus. VI3
IIPUBEJIEHHOTO OIIpefie/ieHNsA ClefyeT, YTO Havyalo
YTOJIOBHOTO TIPEC/IEOBAHNA 3aKOHOJATENIb CBA3BI-
BaeT C MOSIBJIEHNEM B YTOTIOBHOM Ji€JIe TI0fI03p€Ba-
€MOro, OOBUHIEMOTO, T. €. Y)Ke B CTaJiuyl IpeBa-
PUTENbHOTO pacciefoBanyA. JINIo, B OTHOIIEHUN
KOTOPOTO BeIeTCsl IMpOBepKa COOOILIeHMs O TIpe-
CTYIIJICHUM, TO03PeBaeMbIM He SBJIAETCS, HO YeM
e, KaK He YTOJIOBHBIM IIpec/ielOBaHMEM, ABJIAET-
CA1 IeAATeTIbHOCTD YIOTHOMOYEHHBIX JJO/DKHOCTHBIX
JIAL, HATIpaB/IeHHas Ha «<OTPAabOTKY» €ro ImpudacT-
HOCTU K COBEPILIEHMIO NPeCTYIUIEHNUA U OCYLIecT-
B/IgeMas B COOTBETCTBUM cO CT. 144 YIIK PD?

B To e BpeMms n3 nocraHosnenns Koncrury-
nuonHoro Cypa ot 27.06.2000 Ne 11-IT cnepnyer,
9YTO «HEOOXOAMMO YYUTHIBAaTb He TONBKO (op-
MaJIbHOE NIPOLiecCyabHOe, HO U paKTIIecKoe mo-
TIOKEHME NN}, B OTHOUIEHNY KOTOPOTO OCYIIIECT-
B/IsIETCS MyO/IMYHOE YTOTOBHOE IIpec/iefiOBaHNe.
[Ipn 3TOM (aKT YroJOBHOTO IIpEC/IeOBAHUS M,
C/Ief0OBaTe/IbHO, HaIlpaBjieHHas IPOTUB KOHKpeT-
HOTO /IM1]a OOBMHUTETbHAS JIeSITETBHOCTb MOTYT
HOZITBEPXKAATHCS AKTOM O BO30OY)X/JeHUM B OTHO-
HIEHNM JAHHOTO JIMIA YTOIOBHOTO JI€/Ia, IPOBEie-

HJIeM B OTHOILIEHNN HETO CTIefICTBEHHBIX JIe/ICTBUI
(oObICcKa, OIO3HAHUSA, HOIPOCA U [p.) U VHBIMU
MepaMy, MPeANpPYHIMAaeMbIMI B LIeJISIX €r0 M30-
O/MMYeHNsI MY CBUETENbCTBYIOMMMY O HATNYINU
HOIO3PEeHMIT IIPOTUB Hero...» [7].

[IpuBeneHHbIe pa3bsACHEHNS IO3BO/IAIOT BbIfie-
NIUTH CNIeAYIOLye IPU3HAKY YTOMOBHOTO IIpecrie-
JIOBAHNA, K COXKAJIEHNIO, IO CUX ITOp He BOCIIPMHSA-
Thle 3aKOHOJIaTe/IeM:

— MOMEHT HayaJia YTOJIOBHOTO IIpeC/efJOBaHMs
OIlpefieNiIeTCs MOMEHTOM Hadaja Jo0bIX Mep,
HpeIPUHIMAeMBbIX K ALY B IIe/IAX U300/IMYeHNs
B COBEpILIEHNN [IPECTYIUIEHNS, B TOM YUCTIE B XOfie
IOCIIEICTBEHHOM IIPOBEPK;

— YrOJIOBHOE IIpec/iefloBaHMe CKIabIBAeTCs 13
TPeX 9TAIOB: a) MEPOIPUATHUI, HpefIpUHIMae-
MBIX B Ie/IAX M300MMYEHNA NI, B OTHOLICHVN
KOTOPOTO BefeTCsl IPOBepKa COOOLIeHNS O IIpe-
CTyIUIeHNUy; 6) MepOoIpuATHIl 10 M300TMYeHNIO
IIOJI03PEeBAEMOr0; B) MEPOIPUATHIL ITO U300/IIMYe-
HVI0 OOBJHAEMOTO.

IIpu 3TOM Hayamo TPETbEro 13 BBIIIEYKa3aH-
HBIX 3TAllOB CBA3BIBAETCSA 3aKOHOM C MOMEHTOM
COCTaB/IeHMsI IIOCTAHOBJICHUs O IPUBJICYEHNUN B
KayecTBe OOBMHAEMOTrO, OOBMHMITEIBHOTO aKTa
(mmocTaHOB/IEHNST); HAYaJI0 BTOPOTO Tama — C PU-
HATVEM OZHOTO M3 PelIeHMII, C KOTOPBIMY 3aKOH
CBsI3BIBAET IOCTAHOBKY JIMIIA B CTATYC II0O/J03peBa-
emoro. Kaxoit-nmu6o ¢opmbl obecrieyenns mpasa
IIpecyIeflyeMbIX L] 3HAaTh, B Y€M CYIIeCTBO IIPUTS-
3aHUI K HYM, Ha IIEPBOM V3 BBI€/ICHHBIX 3TAIIOB
YTOJIOBHOTO IIPeC/IefiOBAHNA 3aKOHOM He Ipefmyc-
MOTpPEHO. JTO CO3/laeT Cepbe3Hble MPerATCTBUA
JUIsL peanyusalyy Ipec/iefyeMbIM JIMIIOM IIpaBa
3aIIMINATbCA 3aKOHHBIMY CIIOCOOaMy OT HadaB-
IIeJiCsl B OTHOLIEHVY HeTro M300/IMYNTEeIbHOM Jie-
arenbHocT. B 4. 1.1. cT. 144 YIIK P® nepeunc-
JIEHbI TaK Ha3bIBaeMble YHVMBEPCATIbHbIE IS BCEX
YYaCTHUKOB CTafiuyl JOC/IECTBEHHO IIPOBEPKM
IIpaBa, OIHAKO B VX YMCJIe OTCYTCTBYeT crerudu-
JecKoe JIA YTO/IOBHO IIPeC/IeyeMOro InIia B 9TOM
CTaiNy TIPABO «3HATh, II0 KAKOMY IIOBOAY C HUM
IIPOBOJATCS C/IeCTBEHHBIE U MHBIE IIPOLeCCYalb-
Hble JIeiicTBUA» [3, . 40].

YdeHbIMM, M3Y4AOIUMM AAHHYIO IpoOIeMy,
IpeJUIaTaloTCs pasanyHble IYTH €€ peLIeHVs.
. A. OWIMMOHEHKO, IpeJIoXKUB B CBOEM NC-
CIelOBAaHUY ABTOPCKYI0 KOHLEIIMIO IIPOLeCCy-
QJIBHOTO CTATyCa «3allOf03PEHHOr0», HAYaIbHYIO
TOYKY YTOJIOBHOTO IIPEC/IEOBAHNA IIOC/IETHETO
npeyiaraeT 0opOPMIIATh «YBeLOMJIEHUEM O IOf0-
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3penun» [13, c. 107, 111]. lanHOe Ha3BaHUe MO-
KyMeHTa (pelleHnsi) IpefCTaBIsAeTCs He BIIOTHE
YAAQUHBIM, HOCKO/IBKY KaK TaKOBOTO c(OpMyiu-
POBAHHOTO IIOfI03peHNA Ha [AAHHOM 3Talle OXMU-
[aTb OT CYOBEKTOB, YIIOTHOMOYEHHBIX Ha IIPO-
BefleH/e ITIPOBEPOYHBIX MEPOIPUATHUI, CI0XHO
BBUIY CKYJHOCTY VIMEIOLIENCS NEepBUYHON WH-
¢dbopmanuy, KpoMe TOro, BO3MOXKHA ITOHATUITHAA
OyTaHULA «JOCTEACTBEHHOIO» YBEOM/IEHUSA O
HOJ03PEHUN U YBEJOM/IEHIS O IOJ03PEeHUH, TIPO-
M3BOJIIMOTO B XOfle JO3HAHNA.

T. A. KanenTbeBa 060CHOBBIBaeT BOSMO>XXHOCTD
BBIHECEHNA ITOCTAHOBJIEHNSI O BO30YXX/IEHUM YTO-
JIOBHOTO TIPeC/IefOBaHMsI «JO3HABATE/IEM M CITe-
fioBaTeneM JI0 BO30OYXJieHMsI YTOJOBHOTO Jiefla B
paMKax IIPOBEPKM COOOLIEHMsS O NMpeCcTYIUICHUN
npy HeoOXOAMMOCTM 00eCHeYuTh NUIY, B OTHO-
IIEHMY KOTOPOT'O OCYILECTB/IAITCA IPOLecCyab-
HbIe JIeJICTBYSA, IPABO Ha 3auTy» [4, . 30], 4TO, B
CBOIO OYepelib, BbI3bIBAET BOIPOCH OTHOCUTETTBHO
OT/INYMA B IIPEAIIONIAaraeMOM COflep>KaHUM JAHHO-
ro JIOKyMeHTa (pelleHMs) OT IOCTAHOBJIEHUA O
BO30Y>K/IEHNMM YTOTIOBHOTO Jie/Ia VI M3/IMIITHETO Ha-
TPOMO>K/IEHNS TTOCTAHOBJIEHMII HA IepBOHAYA/Ib-
HOM 3Talle CyJOIIpOM3BOJICTBA.

Ha Ham B3DIApj, IenecooOpasHO BBIHOCKUTD
yBe[JOMJIEH/€ O Hadajie yTOJIOBHOTO IpeciefjoBa-
HUSA B CBA3M C HAYaJIOM IPOBEPOYHBIX MEPOIpPH-
ATUI, KOTOpOEe TI0 CBOMM (GOpMe ¥ COfiep>KaHUIO
IOJKHO IIPENCTAB/ATD YIPOILEHHBI aHAJIOT MIMe-
IOLI[erocsA MpY MPOU3BOACTBE [O3HAHUS YBENOM-
JIeHNA O TIOJJO3PEHUN B COBEpPLIEHNN NPeCTyIIe-
HUA. BbIHOCUTBCA TaHHOE YBelOMJIEHME JO/KHO
IIOC/Ie PErMCTpaLMM COOOLIeHMs O IpecTyIUIe-
HIMY, COIeprKalllero YKa3aHue Ha IMPUYACTHOCTD K
HeMY KOHKPETHOTO JIMLA, WU MOC/e MOTyYeHNs
B XOfie IIPOBEPOYHBIX MepompuATmii MHPopMa-
UM O TaKOVl BepoATHON mnpuyactHocTu. Ilepen
IIpMMEHEHVEM IIEpBOJI Mephbl, IIPeANPUHIMAEMON
YIIOTHOMOYEHHBIM CYOBEKTOM JIOCTIefICTBEHHOI
IIPOBEPKY B LIEJIAX M300/IMYEHS NI VI CBA3AH-
HOIJA C ero NpaBOOTPAaHNYEHNEM, TUL0, B OTHOIIIE-
HUM KOTOPOTO IPOBOAUTCA IIPOBEPKA, JOKHO
OBITb 03HAKOMJICHO C YBEIOM/IEHMEM, MY TaKXKe
JO/DKHA OBITb pasdbsCHEHA CYTb 3aperuCTPUpO-
BAaHHOTO IIOBOAA I BO3OYX/IeHMS YTOJIOBHOTO
Jierna, mpaBa 1 00513aHHOCTH.

K Bompocy o mponeccyanbHOM cTaTyce y4acT-
HUKOB CTaguM BO30YKIEeHNA YTONOBHOTO [Ie/a.
CoBpeMeHHbIe TO3UINY Y4YEHBIX, Kacalolyecs
0COOEHHOCTEIl  IPOLIECCYa/IbHOTO  IIOJIOXKEHUsA

NNIA, B OTHOILIEHUM KOTOPOTO NMPOBOAUTCA IIPO-
BepKa COOOIeHMA O MPeCTYIUICHUN, CBORATCA K
C/IeyIOUIVIM OCHOBHBIM ITOJIOKEHNAM:

1. YcuneHnue oOBMHUTENBHOTO HAYa/Ia B CTa VN
BO30Y>K/IEHVI YTOJIOBHOTO JeJia, SIBVBILIEECS pe-
3y/JIbTATOM pedOpMIPOBAHNA JAHHOTO 9TAIA, CO3-
IaJI0 TIPeAIOChUIKY 11 0POPMICHNSI CaMOCTOSA-
TEJIbHOTO CTAaTyca /INIIA, B OTHOIIEHNY KOTOPOTO
BEAYTCA IPOBEPOYHBbIE MEPONPUATUA, a TaKXKe
MHBIX eTo y4acTHUKOB. V. A. ®unmumonenko [13,
c. 110-111], A. ®. Onuenos [6] npeparaoT co6-
CTBEHHbIE peflakuum CT. 144.1, KOTOpPOI1, KaK OHU
nojIarawT, cinefyet gononautb YIIK PO c nenbro
3aKpeI/IeHNsl Ha YPOBHE 3aKOHa CTaTyca «3aIlo-
nospenHoro». T. A. Huxomnaesa n 3. ®. Jlyruner,
HpefIaraloT OPOPMUTH CTATYC «M300/IMIaeMOTO»
B cT. 46.1 YIIK PO [5]. [Tonaraem, faHHOe Halpas-
JIEHVI€ HAYYHBIX MICCNIE[OBAHNII MIMEET IePCIEKTH-
By CTaTb OCHOBOJ COOTBETCTBYIOLIVIX VI3MEHEHUII
OTpac/IeBOro 3aKOHOJATE/IbCTBA.

2. K mity, B OTHOIIEHNY KOTOPOTO IPOBOJAT-
Csl IPOBEPOYHbIE MEPONPUATHS, He MOTYT OBITh
IPUMEHEeHbl KakKye-1M00 Mepbl YTrOJIOBHO-IIPO-
L[eCCYa/IbHOTO NIPUHYXJEHNA, KPOMe TaK Ha3bl-
BAaEMbIX HEIPOLIECCYa/bHbIX, MPERYCMOTPEHHbIX
HOPMaMU aJ]MUHNCTpAaTuBHOrO npasa, ®3 «O no-
MMLUN» Y HEKOTOPBIMM APYrMMM 3akoHamu. Kak
cnpasemuBo ykaspiBaeT B. 10. Crenbmax, Hanipu-
Mep, IpaBaM COTPYJHMKOB IOIMIUU BbI3bIBATDH
B IONMUMIO TPaK/laH, 3allpallyBaTh ¥ IOIy4YaTh
CBeJleHNA JO/DKHBI KOPPECIIOHAMPOBATh COOTBET-
CTByMOIMe O0s3aHHOCTY TIOOBIX TpaxpaH [11].
CregoBarenbHO, O/IOK [JAaHHBIX 00s3aHHOCTEN
IO/DKEH BK/IIOYaTbCS B IPOLECCYa/IbHBIN CTaTyC
paccMarpyuBaeMoro QUrypaHTa JOC/IeICTBEHHO
IIPOBEPKYU B TOW YacTy, B KOTOPOJl OHM He IIPO-
TUBOpeYaT HOPMaM YTIOJOBHO-IIPOLECCYalIbHOTO
3aKOHa. JTO MOJI0KEHME 3HAYMMO, HallpuMep, Ipu
peanusanyy COTPyJHUKAMU IONMIUN IIpaBa Ipo-
U3BOAUTb OCMOTP MECTa IIPOMCUIECTBUA B CBA3Y C
IIPOBEPKOII 3aperuCTPUPOBAHHOIO COOOILIEHNUA O
MPECTYIUIEHNN: €CIY MECTOM IIPOMCIIECTBUA AB-
JIAITCA XKWINIILE TPaKIaHMHA — OH MOXKET IIPOM3-
BoiuThesA 110 mpaBuiaM Y IIK PO ucknoynrenbHo
ClIeflOBaTETIEM VI JJO3HABATETIEM.

Bonpoc 0 BO3MOXXHOCTU «IIPUHYAUTETIBHOTO»
IIPOM3BOJCTBA OCMOTpA >KWU/INIIA, €C/I OHO ABJIA-
eTCsl MEeCTOM IIPOMCLIECTBMS, USBATUSA 00pasIioB
1A CPaBHUTETbHOTO MCC/IElOBAHMNA, OCBU/IETE/Tb-
CTBOBaHMA B OTHOLIEHMM JIMLA B XOfe HOCIHE[-
CTBEHHOJ IIPOBEPKM [I0 CUX IIOP IIO-PasHOMY
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pelraeTcsa y4eHbIMM U mpakTukamu. V. A. Ounn-
MOHEHKO, HaIlpyMep, BBICTYIAeT MCKIIOYUTE/b-
HO 3a JOOPOBOJIbBHOE y4acTye «3all0f03PEHHOI0»
B [IaHHBIX C/IENCTBEHHBIX AeycTBuax [13, c. 111].
Ham 61m3ka NpOTMBONONIOXKHAS TOYKA 3PEHMs,
KOTOPYI0 NOJJEP)KMBAKOT, Hanpumep, JI. A. ba-
knaHoB u A.. ITaBnos [2], O. B. Cugopenxko [9].
3aKoH, [03BO/AA IPOBOJAUTH BbllIEO3HaUYEHHBIE
CIe[ICTBEHHbIE MEpOUpPUATUA [O BO3OYXKJEeHUA
YTOJIOBHOTO [iefla, He ITpefycMaTpyUBaeT KaKUX-
TO MCK/IIOUMTENbHBIX IIPAaBIUI UX IPOU3BOJICTBA B
TaHHOV cTaguu. VI3 aToro cnegyer momycTuMOCThb
«IIPUHYAUTENbHOTO» UX MPOU3BOACTBA U IO BO3-
Oy>KIeHUsl YyTOTIOBHOTO Jefia — IIPY YCTIOBUM CO-
OMI0fleHNsT 3aKPEIUICHHOTO TOPsAAKa UX IPOBefie-
HIIS Ha IIPeJBApUTE/IbHOM PaCC/IelOBAHNM.

ITomumo mpodero, NpUMeHEHUEe OTHETbHBIX
3/IEMEHTOB IPUHYXX/IeH!A B PaMKaxX YKa3aHHbIX
IPOBEPOYHBIX MEpPOIPUATUI MO3BOIUT pellaTh
npo67eMy NPOTUBOIENCTBUSA OCYIIECTBISIEMO-
My Ha 3TOM 3TaIleé YTOJIOBHOMY INPEC/IENOBAHNIO.
Kak cnpasemmmso ormedaer B. 0. Crenmbmax,
«yCTaHOBJIEHNE OOCTOATENbCTB IPECTYIUICHNS
He MOXXeT He BbI3bIBaTh IMPOTUBOAENCTBUA JINII,
IPUYACTHBIX K €ro coBeplleHuio. B mopo6HOI
CUTyalluy IIpOBefleHMe JIeICTBUI 110 YCTaHOBIIE-
HVIO OCHOBaHMIl JUIs BO3OY>K[EHUSA YTOTOBHOTO
fiefia ICK/IIOUUTENbHO Ha JOOPOBOMBHBIX HadaIax
IPOTUBOPEYNT IPUHIUIY MIyOINIHOCTH YTOIOB-
HOTO IIpoliecca ¥ 3ajadaM CTafiuy BO30OYX/eHuUs
yronoBHoro fena» [11, c. 269-270].

3. B 4ucne npas nuil, B OTHOLIEHUM KOTOPBIX
BeJleTCsI INPOBEPKa COOOIEHUs O IpecTyIlle-
HUY, yYeHble BBIAENAIOT ABe X rpynmsl. [leppas
BK/IIOYAaeT YHUBepCaJIbHble /i1 BCEX YYaCTHUKOB
VICCIIElyeMOI CTafiuy, KOTOpble yKa3aHbl B 4. 1.1
cT. 144 VIIK P®. Bropas rpynna ¢popmupyercs
IOCPEACTBOM Pa3IMYHBIX KOMOMHAIUI U3 CIIN-
CKa IIpaB IIOI03P€BaEMOr0, IIPUBEIEHHOTO B CT. 46
VIIK P®. OueBugHOI BUAUTCA HEOOXOMMMOCTH
JIOTIO/IHEHNsI TIePBOJ TPYIIBI IIPaBOM 0e3B03-
ME3[JHO II0/Ib30BaThCA IOMOILBI0 IIEPEBOMYMKA,
IIOCKOJIbKY OHO 0a3upyeTcs Ha KOHCTUTYI[MOH-
HOM IIpaBe KaXk/IOTO I10/Ib30BATbCSA POAHBIM 3bl-
KoM. Bropas rpymma pgo/mKHa CKIafbIBaTbCA U3
Bcex 0603HaYeHHbIX B CT. 46 YIIK P® mpas, B ux
VHTepIIpeTaly, COOTBETCTBYIOLIe crennduke
paccMaTpMBaEeMON CTA[IUN, C USDHATUEM PEANTNIY-
eMBIX TOfI03peBaeMbIM IIpaB MpY MPUMEHEHUN B
OTHOUIEHN HETO Mep IPOLeCCyaIbHOIO IPUHYXK-
menus. [lna obecrieyenus 6amaHca Mexay QyHK-

LIUAMY YTOJIOBHOTO IIpeC/IeflOBaHMA M 3aIIUTHI
OT Hero, peajn3yeMbIMMI, KaK ObI/IO 000CHOBaHO
BBIILIIe, HA CTa/{VV BO30Y>K/IeHMsI YTOJIOBHOTO JieTIa,
CUNTAaeM IIe7IeCOOOpasHBIM PacCMOTPETb BO3-
MO>KHOCTb 3aKpeIUIEHNA 3a JIML[OM, B OTHOILIEHUN
KOTOPOTO NPOBOJATCA MPOBEPOYHbIE MEPOIPUA-
THA, IIpaBa IPUBJIEKAaTb aJIBOKATa, TPy KOTOPOTro
OymeT KOMIIEHCHPOBAH U3 CPelcTB QelepanbHO-
ro 6romkera (B mopsiake 4. 2, 5 c¢t. 50 YIIK PO),
a TaK>Xe pacIpOCTPAHUTb Ha HErO HOPMBI CT. 51
YIIK P® o cnygasx 06513aTe/IbHOTO y4acTVS a[jBO-
KaTa-3alTHIKA.

Hapsany ¢ «3anofo3peHHbIM» WM «M300/mm4a-
€MbIM» OT/Ie/IbHBIMM y4YEHBIMM IIpefijlaraeTcsa Ha
3aKOHOJATEeIbHOM YPOBHE 0(POPMUTD TaKXe IIPO-
IjecCya/ibHble CTAaTyChl MHBIX JINI], BOBJIEKAaeMbIX
B IIPOBEPOYHbBIE JOC/IECTBEHHbIE MEPONPUATHA.
Tak, V. A. ®unuMoHeHKO IpefaraeT BbIAENATD
B KadyeCTBe CaMOCTOSTE/IbHBIX IIPOLIeCCyalbHbIX
buryp «oueBmpna» u «mocTpapasirero» [13],
B. A. Copomornna u II. M. Tutos - 3asgBurens
U VHBIX YYaCTHUKOB IOC/IECTBEHHOI IPOBEPKNU
[10], P. 3. IllamcyTamnHOBa yKa3bIBaeT Ha HEOOXO-
JIVIMOCTb ONIpEJeNeHNsA CTAaTyCOB «O4YEBMUJLA» U
«INIIA, TOCTPA/IaBLIETO OT IPeCTyIUIeHuA» [14].

Ecnu HeoOXomyMMOCTb BbIIE/NIEHNA IIPOLECCy-
aJIbHOTO CTaTyca /NI, B OTHOLIEHUM KOTOPOTO
BefleTCs IIPOBepKa COOOILeHNsT O TPeCcTYIUIeHNN,
U 3aKpeIJIeHNs] MOMEHTAa BO3SHMKHOBEHNA JAHHO-
ro craryca o0Oyc/loBeHa HeOOXOAMMOCTbIO 00e-
CIle4eHMs IIpaBa JJaHHOTO JIMIIA 3HAaTb, IO KAKOMY
IIOBOly B OTHOUIEHMM HETO HayaTo YrO/lIOBHOE
IpecyefoBaHNe, ¥ 3alMUIATbCA 3aKOHHBIMM CIIO-
cob6aMu OT Hero, TO JJIA 4ero TpebyeTcs BbI/IeNATh
CaMOCTOSITe/IbHbIE CTaTyChl «IIOTEHIMAJIbHbIX»
MIOTEPIIEBIINX U CBUZETENE? YUEHBIMU B Pa3HbIX
KOMOMHAIMAX He6e30CHOBATEeIbHO IIPUBOJATCS
CTIeAYIOI€ aPTYMEHTBI:

- HeoOXOUMOCTb B 3aKpeIUVIeHUM JaHHbBIX
IPOLIeCCYa/IbHBIX CTAaTyCOB BBITEKaeT U3 CaMOTO
MOHATUA CTAaZlUM YTOJIOBHOTO CYOIIPOU3BOJCTBA,
OJJHVM 13 XapaKTePHBIX IIPU3HAKOB KOTOPOTO fB-
JIseTCS1 COOCTBEHHBIN KPYT YYaCTHMKOB;

— NIpaBa JJaHHBIX YYaCTHUKOB [OC/IENCTBEHHON
IIPOBEPKY CJIeflyeT 3aKPeNuTh, YTOOBI OHM MOITIN
OBITb OCO3HAHBI VI pean30BaHbl MM C ITIOHMMA-
HJEM TOJ POJN, B KOTOPON IaHHbIE /IMIIa BOBJIE-
YeHBI B CY/IONIPOM3BOJICTBO, @ TAKXKe B I[e/IAX 00e-
criedeHys MX 6€30I1aCHOCTH B IIPOIiecce;

- 3aKpeIUIeHNe B 3aKOHe 00S3aHHOCTeNl 1 OT-
BETCTBEHHOCT) [AHHBIX YYaCTHUKOB IO3BOJUT
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IIpeofio/ieTb BO3MOXKHOE NPOTUBOAENCTBUE C UX
CTOPOHBI IIPOM3BOACTBY IIPOBEPOYHBIX MEPOIIPU-
SATUI U OONIETYUT JOCTVKEHE 3a/1ad, CTOAIIMX Ha
naHHoM atarne. B. A. Copomoruna u I1. M. Tutos,
HaIlpyMep, CIpaBefiIMBO OTMEYAIOT: «...NOCKOJIb-
Ky Y I} HeT IPOL[eCCYaIbHOTO CTAaTyCa, HeT 00s-
3aHHOCTU SB/IATHCA /IS DAYy HOSCHEHMUI, TO ero
HeJIb3s1 IPUBJIEYb K OTBETCTBEHHOCTH, O0jIee TOro,
K HEMY JJa)Ke HEBO3MOYKHO IIPMMEHUTD MEPY NPO-
L[eCCya/IbHOTO TIPUHYXAEHMA, K NpUMeEpPYy Ipu-
BOI» [10, C. 346].

BmecTe ¢ TeM aHanmu3 copepyKaHUA Mpejjarae-
MBbIX YIIOMJMHAE€MbIMI yY€HBIMY IIPOLIECCYa/TbHbIX
CTaTYCOB «IIOCTPAJABIIETO» U «OYEBM/IIa» IIO3BO-
JisIeT TOBOPUTH 00 MX MOYTH TIOTHON UAEHTUYHO-
ctu. ITomaraem, oOmyMM 1A yKa3aHHBIX y4acT-
HIKOB ABJISIIOTCA IIpaBa:

— TaBaTbh OO'BACHEHUS;

— He CBUZIETE/IbCTBOBATh IPOTUB CaAMOTO CeOs1 U
CBOUX ONM3KUX;

— NIPUBJIEKAThb aIBOKATA;

— IPUHOCUTH >Kajo0bl Ha JeiicTBus (6e3meit-
CTBU€) U pellleHNs] JO/DKHOCTHBIX JIUIT;

— 0ecIyIaTHO TO/Ib30BaThCs MOMOIIBIO TIepe-
BOIYIKA;

— 3HAaKOMUTbCS C MPOTOKO/IAaMM U MHBIMHU AK-
TaMy IPOU3BOAMMBIX JIEVICTBUIL C UX Y4IacTUEM,
BBINNCHIBATD M3 HUX CBEJEHNA B TI0O60M 00beMe 1
CHUMATh KOIIMY C IIOMOIIbI0 COOCTBEHHBIX TEXHI -
YEeCKMX CPEefICTB;

— 3agABJIATH XOAaTaliCTBA 1 OTBOMABI, B TOM YMC-
JIe XO[JaTajiCTBOBATh O MPUMeHeHN Mep be3ormac-
HOCTU;

— IPEJICTaB/IATh IPEIMETHI U IOKYMEHTBHI;

— 3HAKOMMTDBCA C 3aK/II0UeHNeM dKCIlepTa B I10-
panke 4. 2 cT. 198 YIIK PO.

CoBmaaloT 0053aHHOCTU PacCMaTPUBAEMbIX
YYaCTHUKOB:

— ABJATHCA IO BBI3OBY JIMIA MM OPraHa, Mpo-
U3BOJIALIET0 IPOBEPKY COOOIEHNS O MPeCcTyIIIe-
HU;

— IIPaBAMBO M3JIOKNUTD BCE M3BECTHBIE eMy 00-
CTOSITE/IbCTBA, CBSI3aHHBIE C IPOBEPSIEMBIM COOBI-
THEM;

— He pasIjallaTh CBeJEeHNA, CTaBlIMe U3BECT-
HBIMU TIPY Y4acTUM B IIPOBEpPKe COOOIIEHNSA O
IpeCcTyIJICHU.

Kommnekc mpaB «IIOCTpafiaBLIETO» BKIIOYAET
TOTIOMHUTE/IbHBIE ITpaBa:

— 3HAaKOMUTHCA HE TONBKO C 3aK/IIYeHNEM
9KCIIEPTa, HO TAK)Ke C IOCTAaHOBJIEHNEM O Ha3Ha-

4eHUY Cy/ieOHOIT 9KCIIepTU3bl B mopsijke cT. 198
YIIK P®;

— OBITb YBEJOMJICHHBIM 00 MTOTOBBIX pelleHN-
sIX 110 pe3y/IbTaTaM IIPOBePKM COOOIeHNs O Ipe-
CTYIUICHUM C BpPY4eHMeM KOINil COOTBETCTBYIO-
VX IPOLIeCCYaIbHbIX JJOKYMEHTOB.

[Tonmaraem, cmegyeT KPUTUYECKM OTHOCUTBHCS
K IO3VIIMY HEKOTOPBIX aBTOPOB, IpeIaraloyx
BBIJE/ATD B CHUCTEME YYaCTHUKOB JJOC/IENCTBe-
Hoit poBepku 3asButens [10]. B. A. CemeH110B 1
I. O. CadapsiH 060CHOBaHHO YKa3bIBAIOT Ha «Kpa-
TKOBPEMEHHOCTb» CTaTyca 3asBUTENs, 3aBeplla-
IOLIETOCST B MOMEHT IONTy4YeHUs JaHHBIM JIMI[OM
TaJIOHA-yBEOM/ICH)A, Ha TPAHCPOPMAINIO €r0 B
OCHOBHOM M 3aBepLIAIONIeM 9TaIlaX paccMaTpu-
BaeMOJI CTalNM B CTATYC IMOO «IIOCTPAaBIIETO»,
mbo «odeBupna» [8]. YkasaHHBIMM yYEHBIMU B
KOHTEKCTEe COOTHOLIEHVSI CTaTyCOB «3asBUTENbY,
«IIOCTPaJaBILINIT», «O4eBI/IELl» COBEPIIEHHO Bep-
HO JIellaeTCs aKIeHT Ha HeoOXOMMMOCTH OIpefie-
JIeHMsI yYaCTHMKA, B YbUX IHTEPecax, COOCTBEHHO,
IPOBOMATCS IIPOBEPOYHbIE MEPOIPUSATHS, C TeM
4TOOBI 006ECIeYnTh €ro MpaBo Ha JOCTYI K IIpa-
Bocyamio. HeT OCHOBaHMII MMEHOBaTh NAHHOIO
YIaCTHMKA «IIOCTPA/IABIINM» UJIN «KEPTBOI», II0-
CKOJIbKY YCTaHOBJIeHVe (paKTa IPIIMHEHNS Bpesa
IPeCTYIUICHNEM KOHKPETHOMY JIMIY ITPOVCXOIUT
I Ha 3aBePLIAIOLIEM 3Tare BO30YXIeHMsI yTro-
JIOBHOTO JIeJIa, 1O TOT0 MOMEHTA JIVIIO TOJIBKO I10-
yaraet ce0s «[OCTPafaBIINM».

BriBogbl

1. Ilom yronoBHBIM mpecnefOBaHMEM IIPE-
JIaraeTcsl IOHMMATh IPOLIECCYa/lbHYIO JleATeNb-
HOCTb, OCYLIECTB/IAEMYI CyOBEKTaMM, YIIOTHO-
MOYEHHBIMM IIPOBOAUTH IIPOBEPKY COOOIIEHNUA O
IpPeCTYIJIEHUN, ¥ CTOPOHOJ OOBMHEHNUA B IIeNAX
U300/IMYeHNs JIMIA, YBEJOMJIEHHOTO O Havaje
YTOMIOBHOTO IIPECTENOBaHNsA, II0I03PEBAEMOro,
0OBIMHAEMOTO B COBEPIIECHNM IPECTYIIIEHN.

2. B VIIK P® cnemyer mpegycMOTpeTb IpO-
Lenypy BPy4eHMs ULy, B OTHOIIEHUYM KOTOPOTrO
BefieTCs TIPOBepKa COOOIeHNA O MpecTYIUIeHNN,
yBEIOM/IEH)A O Hadajie yTOJIOBHOTO Ipec/iefioBa-
HMA. DTOT JOKYMEHT (pellleHye) IpU3BaH 0003Ha-
Y)UTh HAYajI0 YTOTOBHOTO IpeclefoBaHNA 1 00e-
CIIeYUTh MPaBO /NIIA 3HATh, 10 KAKOMY IIOBOZY C
HVM IIPOBOJATCA IPOLECCYa/IbHbIE [JeICTBUA.

3. IIpoueccyanbHble CTATYChl Y4aCTHUKOB CTa-
Iuy BO3OYXJIEHUA YTOJOBHOTO [ea I[elIecoo-
Opa3HO 3aKpEINUTb B YTOIOBHO-IIPOLECCYaTbHOM
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3aKoHe. B ocHOBY mx muddepeHnyanmm gomKeH
OBITb IOJIO>KEH JIMYHBIN MHTEpeC BOB/IEKAEeMbIX B
IPOM3BOJCTBO JIMII, I CUCTEMA YYAaCTHUKOB JJaH-
HOJI CTaZiuy JOJDKHA BK/IIOYATh:

a) JINII0, B OTHOILIEHNY KOTOPOTO BeJeTCs Ipo-
BepKa COOOIIeHNsI O IIPeCTyIIeHNN;

0) m1II0, B YBMX MHTEpecax BefleTCs MpoBepka
COOOIIeHNS O IPeCTYIUICHNN;

B) MHBIX YYaCTHMKOB.

4. IIponeccyanbHblil CTaTyC yYaCTHUKOB Tpe-
Tbe€Jl M3 BbIIIEYKa3aHHBIX TPy JIO/DKEH CKIIa-
IbIBATbCS M3 «OOLMX» HpaB U O005S3aHHOCTE,
IIPUBEIEHHBIX B TEKCTe pPabOThI; IpPOIjecCyalb-
HBIl CTAaTYC YYaCTHUKOB BTOPOI IPYIIIbI JJOIOJI-
HUTEBHO K «OOI[MM» MpaBaM U O0OSI3aHHOCTAM
JO/DKEH BK/IIOYATh IIPaBO 3HAKOMUTBHCSA HE TOJb-
KO C 3aK/II0YeHNMEM IKCIIepTa, HO TaK)Ke C I0CTa-
HOBJIEHVEM O Ha3HAY€HUM SKCIEPTUSBI B MIOPATKE
cT. 198 YIIK P® 1 6bITh yBEIOMIEHHBIM O pellle-
HUAX, IPMHUMAEMBbIX IO Pe3y/IbTaTaM IPOBEPKU
COOOILEHNS O IPECTYIUIEHUM C BpydYeHUeM KON
COOTBETCTBYIOIIMX IPOLECCYalbHBIX ITOKYMEH-
TOB. 3a y4YaCTHMKAMM II€PBOJl IPYIIIbI ClefyeT
3aKpennuTh O00SI3aHHOCTU, KOPPEeCIOHAMPYIOLye
IIpaBaM TOCY[ApCTBEHHBIX OPTraHOB M JNO/DKHOCT-
HBIX /ML, YIOJTHOMOYEHHbBIX IPOBOANUTH IPOBeE-
pOYHbIE MEpONIPUATHA B opsAfKe cT. 144 YIIK PO,
YHUBepCaJbHble IIpaBa TIO00r0 y4YacTHUKA JO-
CJIE[,CTBEHHOV IPOBEPKY, 3aKpeleHHble B 4. 1.1
cT. 144 VIIK P®, u npaBa nogo3peBaeMoro, mnpu-
BeneHHble B cT. 46 YIIK PO, B ux agantuposaH-
HOM K cIienin¢uKe CTafiuu BIUJe.

5. ILlenecoo6pa3Ho TakKe NMPOINCATh B 3aKOHE
IpOLIEAYPY BbI30BAa YYaCTHUKOB JJOC/IEACTBEHHON
IIPOBEPKM /IS y9aCTUA B MEPONIPUATHUAX, YKa3aH-
HBIX B 4. 1 cT. 144 VIIK PO, npegycMoTpeB BO3-
MOYXHOCTD NIPUMEHeHMs 00s13aTe/IbCTBA O SIBKE I
npuBoja. TakKe, yunThIBasA BaXKHOCTD ITOTy4eHNA
IpaBAuBOil MHGOPMALNMM OT YYaCTHUKOB BTO-
poIl M TpeTbell IpyNil 1A NPUHATUA 3aKOHHOTO
UTOTOBOTO pelIeHNsA B IIepPBON CTafuy, ClefyeT
BHECTM M3MEHEHMA B YIOJOBHO-IIPOILECCYa/IbHOE
3akoHopmaTenbcTBO P®, a Takke B cT. 307 1 308
YK P®, ycTaHOBMB OTBETCTBEHHOCTb YKa3aHHbIX
YYaCTHMKOB 32 OTKa3 OT flauyl OOBSACHEHMII U 3a
lady 3aBefJOMO JIO>KHBIX 00bACHEHMIL.
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KPAZKA, HAXOAKA, SAKOH
N TEOPUA YI'O/IOBHOI'O ITPABA

¢

THEFT, DISCOVERY, LAW AND THEORY
OF CRIMINAL LAW

AHHOTAIVA. B ycnoBusix «HOBOI HOPMa/TbHOCTU»
B030071a/jaa TeH/IeHIV IPUBJIEUYEHNA K YTOMOBHOI OT-
BETCTBEHHOCTM 3a IPUCBOEHME HAXONKM, a HOCKONIBKY
3TOT COCTaB JJaBHO J€KPMMUHATM3UPOBAH, TO 3TO JOCTH-
raeTcs UMIIAHTALMel TIPU3HAKOB IPaXK/JaHCKO-TIPaBOBO-
o fiennKTa B cocTaB CT. 158 YK PO «Kpaxar. IIpu atom
HapymaloTcss (QyHZaMeHTaabHBlE OCHOBBI YTOTOBHOTO
IIpaBa, B YaCTHOCTM IPUMEHAETCA MHCTUTYT aHAJIOTHUM,
CMENIMBAIOTCA Pa3Hble OTPAC/IU IIPaBa, BMEHAIOTCA B BUHY
HalllefIIeMy JINITY AefiCTBISA M MBICTUTE/IbHBIE ITPOLeCChI,
BBIXOJSIIIE 3a IIPefieibl OOBeKTUBHOI, CyObeKTUBHOM
CTOPOHBI 1 BpEMeHHBIX IPaHuI Kpaxi. [py6o Hapymaior-
cauct. 3,8 YK PO. ABTOpPBHI CUMTAIOT, YTO UTHOPMPOBA-
Hite 6a3UCHBIX OCHOB YTOJIOBHOTO IIpaBa HEJONYCTUMO 1
He MOXeT OBITb TepIUMbIM, YTO TpeOyeT KOPEHHOIO M3-
MeHeHMA CyAeOHON NPaKTUKM MIM YTOTOBHOTO 3aKOHa
ITyTeM KPYMIHA/IN3ALNN IIPMCBOEHM HaXOfIKIL.

KJIIOYEBBIE CJIOBA: kpaa; HaxXofika; MOMEHT
OKOHYAHUA MPECTYIUICHNS; 0ObeKTMBHASA U CYO'beKTNB-
Has CTOPOHA COCTaBa; CMellleHe IIPU3HAKOB IPaskIaHCKO-
IIPAaBOBOTO EIMKTA C IPU3HAKAMM IPECTYIIEHN; HEfl0-
ITYCTUMOCTD aHA/IOTUU M YTOJIOBHOM OTBETCTBEHHOCTH 32
MeKPUMMHAIU3UPOBAHHOE JIeSTHIE.

© [I. A. Kopeuxuii, E. C. Cremny, 2023

ABSTRACT. In the conditions of the “new normal,” the
tendency to bring criminal liability for misappropriation
of finds has prevailed, and since this offense has long been
decriminalized, this is achieved by implanting signs of a civil
tort into Article 158 of the Criminal Code of the Russian
Federation “Theft” In this case, the fundamental principles
of criminal law are violated, in particular, the institution of
analogy is used, different branches of law are mixed, and the
finder is charged with actions and thought processes that go
beyond the objective, subjective side and time boundaries of
theft. Art. Art. is also grossly violated. 3 and 8 of the Criminal
Code of the Russian Federation. The authors believe that
ignoring the basic principles of Criminal Law is unacceptable
and cannot be tolerated, which requires a fundamental
change in judicial practice or criminal law by criminalizing
the misappropriation of finds.

KEYWORDS: theft; discovery; moment of completion of
the crime; objective and subjective side of the composition;
confusion of signs of a civil tort with signs of a crime;
inadmissibility of analogy and criminal liability for a
decriminalized act.



76 1. A. KOPELIKVA, E. C. CTEIINY. BECTHUK IOPUINYECKOTO ®AKY/IBTETA I0®Y. 2023. T. 10, Ne 4. C.75-83

OBPA3ELl HTUTUPOBAHMNI:

Kopeugcuii, []. A. Kpaxxa, HaxofiKa, 3aKOH 1 TeOPHs yro-
nosHoro npasa / [I. A. Kopenxwnii, E. C. Crenniry. - Tekcr :
HeIOCPeICTBeHHbI // BecTHUK I0pumiryeckoro ¢axynbre-
ta lOxHoro ¢enepanbHoro yuusepcurera. — 2023. - T. 10,
Ne 4. - C. 75-83. - DOI: 10.18522/2313-6138-2023-10-4-10.

polLiecc COLMANbHOTO, 3KOHOMUYECKOTO
U TEXHOJIOTMYECKOTO PpasBUTKS 001e-
CTBa HEeM30EXKHO BIeYeT 3a CO0OM M3-
MEHEeHMe TIPeCTYIHOCTV: TIOSBJISIIOTCS HOBBIE
BUJIBl NIPECTYIUIEHWIT, CIIOCOOBI MX COBEpLIECHMS,
MEHSIFOTCSI M TPEIMETHl MOCATATeIbCTB. B rojsr
Benukort OTeyecTBEHHOI BOJHBI U Cpa3y IOCIe
Hee IIpefiMeTaMy Kpax, rpabexeit n pasboes sB-
JISITACh TIOHOIIEHHAs OfIeX/[a, BA3aHKa [JPOB WIN
BeJIPO YIS, CaMble POCThIE IPOYKTHI IIUTAHNUS;
B 1950-1960-x IT. moXuIanuch Hapy4Hble 4Yachl,
[OPTATUBHBIE PAJUONPUEMHNUKY, HE3aMBICIIO-
BaTble yKpauleHus, B 1970-1980-x — MexoBble
IIATKY, KOXKaHble KYPTKM, [UKMHCBHL. [Ipenmerom
COBPEMEHHOI KOPBICTHOI MPECTYIMHOCTY CTajn
9HEPTOHOCUTENN, KpeJUTHbIE I le0eTOBbIe KapThl,
BCEBO3MO>KHbIE 37IEKTPOHHbBIE I'a/PKETHI.
VI3MeHeHMe TIPeCTYIIHOCTY BIeYeT 3a cO00I 1
M3MEHEHNS B 3aKOHOJATEIbCTBE: MOSBIAIOTCA HO-
BbI€ COCTABBI IIPECTYIJICHUI, yTPaTUBIIe 3HAYN-
MOCTb YTOJIOBHO-IIPaBOBble HOPMBI OTMEHSIOTCS,
a CTaBIIMe aKTYaJIbHBIMU KPYMUHA/IbHBIE JIesTHVIS
IpeyCMaTPUBAIOTCS BO BHOBb BBOJIVIMBIX CTAaThsX
YK. B aTom mporjecce mpecTaBaseT MHTEPEC OT-
HOIIIEHVe K YTOJIOBHO-IIPABOBON peraMeHTaIun
IPUCBOEHMsI HAXOfKM. JJaHHBI COCTaB IpecTy-
IJIeHUsI OBIT B CBO€ BpeMsl U3BAT U3 YTOTIOBHOTO
KOJIeKCa B CBA3M C MAJIO3HAYUTENbHOCTHI0. OHAKO
B COBPEMEHHOII NMPaBOBOI PeasbHOCTU K MOK00-
HBIM JIesTHUsIM BepHynuch. IIpencraBnsercs, 4To
BO MHOTOM IIPUMYMHOJ aKTyaau3anuyu mpoomemMbl
CTa/IM IONMYYMBIINE HIMPOKOE PacIpOCTpaHeHue
MOOMIbHBIE TereOHbI, Ob6Jajarole BbICOKO
CTOMMOCTBIO, HEPEJIKO TepsieMble U 110 CBOMM TeX-
HUYECKUM IaHHBIM TI03BOJISAIOIINE OTIPEfe/IsTh UX
reo/IoKaLyio. Bo BcsikoM cirydae, MMEHHO MOOUIb-
Hble TereOHBI PUIYPUPYIOT B OOBIIMHCTBE CY-
IeOHDBIX IPUTOBOPOB, BBIHECEHHBIX B OTHOILIEHNN
L], HE3aKOHHO HPUOOPETIINX UX IIyTeM HaXOf-
K/ ¥ TIPUBJ/IEKAEMBIX K OTBETCTBEHHOCTH 3a Kpa-
Xy (110 OIyO/MMKOBaHHBIM HaHHBIM — 67 %) [10].
PeajibHast BOSMOXKHOCTD PACKPBITHSI UX Mepexofia
B YyXKUe PYKU, B TO BpeMs KaK pacKpbIBaeMOCTb
KpaX 3a4acTyl0 IpeACTaBisAeT 3HAYUTE/IbHbIE
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Law and Theory of Criminal Law. Bulletin of the Law
Faculty, SFEDU. 10 (4): 75-83 [in Russian]. - DOI:
10.18522/2313-6138-2023-10-4-10.

TPYAHOCTH, BeCbMa IepCHeKTMBHA Ji/IA IOBbILIe-
HYS TTOKasarenell 3Qp¢GeKTMBHOCTY pabOThI Ipa-
BOOXPAaHUTE/IbHBIX OPraHOB, €C/IN TAKOI MepPexof
Oymer KBamuMpUIMPOBAThCs Kak Kpaka. Ha oty
TeMy IOSBWINCh Hay4Hble CTaTbU U CyfeOHble
peleHus, NPOTUBOPEYMBO paccMaTpyUBalollye
npo6IeMy COOTHOIIEHVSI HaXOKM U Kpaxu. [Ipn
3TOM OTHECEHMe HAaXOKM K KpaXke 4aCTO BbI3bIBa-
eT 000CHOBaHHbIE COMHEHMs BC/IENCTBIIE MHOTO-
YJICTIEHHBIX HETOYHOCTEN U TPYObIX OLIMOOK, J10-
ITyCKaeMbIX CTOPOHHMKAaMM TaKMX BBIBOJOB.

Bot, manpumep: «YronosHbil Kopekc Poccmit-
ckoit Pepepanuy OTKaszancsd OT YCTAaHOB/IEHUS
OTBETCTBEHHOCT) 32 IIPUCBOEHME HalJIEHHOTO,
B pe3y/bTaTe 4ero Ipou3ollie/l BO3BPAT K KBAJIU-
buKanuy NpUCBOeHNs HANIEHHOTO KaK KPaXXu
B_CBSI3W C OTCYTCTBMEM BO3MOXXHOCTU YTOJIOB-
HO-IIPABOBON OILIEHKM CONESHHOTO WMHBIM 0bpa-
30M (371ech U fajiee MOAYEPKHYTO HaMu. — Aem.).
Bepxosnbit Cyn Poccuiickon @epepanunm He laeT
PasbACHEHMII 110 OBOAY KBa/IMPUKAIVY COTEsTH-
HOTO B IaHHO cuTyanum» (2, c. 42].

Vnu «...Henb3si COTIACUTBCS C TOBOJIAMU O He-
BO3MOYKHOCTIU KBATMMUIIMPOBATD [ENCTBUA JINIIA,
00paTUBIIIETO B CBOK COOCTBEHHOCTDb HAVIIEHHYIO
Belllb, KaK KPaXy TOIbKO UCXONA U3 TOTO, 4TO
OeCTBYIOIINI YIOMOBHBINM 3aKOH He COMEP>KUT
HODMBI 32 IPUCBOEHME HAMJEHHOIO VIV CAyYan-
HO OKa3aBIIlerocs y Hero mmyinectBa (cr. 148.4
YK PCOCP 1960 r.)». ABTOpBI []eal0oT BBIBOJ,
4TO paKTMYeCKM YKa3aHHbIE [IesTHNS B HAaCTOsIIee
BpeM: NeKPUMMHAIN30BaHbI, U JaXKe IIPeIaraoT
TOIIOIHUTD JEVICTBYIOLMII YTOMIOBHbBIN 3aKOH CT.
165.1, BOCCTaHOBMB COOTBETCTBYIOIIYI0 HOPMY
(ct. 148.4 YK PCOCP 1960 1.) [13].

HenonsaTHO, moyeMy aBTOpbI IPOLMTUPOBaH-
HBIX paboOT He HPUCTYHINMBAITCA K COBEpIIEHHO
IPaBWJIBHOMY MHEHMIO ONIIOHEHTOB M CYUUTAIOT
BO3MOXXHBIM 00513aTeIbHO KBaMMPUIIMPOBAThH fie-
KPMMMHa/IN3MPOBAHHOE, a CTIelOBATE/IbHO, Hellpe-
CTYIIHOE€ M HE BJIEKYIlee YTOJIOBHOM OTBETCTBEH-
HOCTU JiessHMe 110 fipyroit Hopme YK? Bemp sto
npsamo npotusopednt cT. 3 YK P®: «IIpectyn-
HOCTD JIesIHMA, @ TAK)Ke €r0 HaKa3yeMOCTb I MHBIE
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YTOJIOBHO-TIPABOBBIE IOC/IEACTBYS OIPE/eTISIOTCA
TO/IBKO HACTOAIIMM KofiekcoM. IIpumMenenune yro-
JIOBHOTO 3aKOHA I10 aHAJIOTVM He fioryckaeTcs» (!).
Kpome Toro, onmoHeHTs! COBEpIIEHHO CIIpaBe[In-
BO OIVPAIOTCS Ha IKOOBI OTCYTCTBYIOIEe Pasbsic-
HeHue BepxosHoro Cypga, KOTopoe Ha caMOM Jiere
IPUCYTCTBYET M U3/I0XKEHO BIOMHe sicHO: «[Tomara-
€M, YTO B JAHHOM CJIy4ae He YYUTBIBAIOTCA pas3b-
SICHEHM S, 37I0)KeHHbIe B I1. 2 [ToctanoBnenns [e-
HyMma Bepxosroro Cyma P® ot 27 mexabps 2002 r.
Ne 29 “O cypme6OHOI NpaKkTHUKe IO [iellaM O Kpake,
rpabexe u pasdoe’, COITACHO KOTOPBIM KpaXka Xa-
paKTepusyeTcsi KaK MCKIIOYMTEIbHO HEe3aKOHHOE
U3bATHUE UMYIIECTBa» [1, c. 47].

He Tonpko nmponuTupoBaHHbIe, HO TAK)XXe MHO-
Tyie IpyTye MCCIeoBaTe/ 3TOT0 BOIIPOCa, U JJaKe
cynbl urHopupyiot cT. 3 YK, mpepnaras npusrie-
KaTb K YTOJIOBHOI OTBETCTBEHHOCTU /NI, Hapy-
IIMBIIMX HOPMBI [pakmaHckoro kopekca (?!) m
BBIHOCSI UM OOBVHMTE/IbHbIE IPUTOBOPBIL.

Mexny TeM BOBCE He «CTaTyC HaliIecHHON
BelllM», He MOC/eAyIoLue NeiiCTBUA C Hell U He
HEBBIIIO/IHEHNe  TPaKJAHCKO-TIIPAaBOBBIX  00s-
3aHHOCTEJl SABJIAIOTCS OCHOBAaHMEM YTOTOBHON
OTBETCTBEHHOCTM, a COBeplIeHUe J[esHMs, CO-
IepsKalllero Bce INMPU3HAKM COCTaBa IPECTYIIe-
HIA, TPEJYyCMOTPEHHOTO YTO/IOBHBIM KOZEKCOM
(ct. 8 YK P®). B mepnop HakazyeMOCTV IPIUCBO-
€HMSI HAXOJKJ BOIIPOCH PasrpaHMUYEHMs] ITOTO
COCTaBa 1 Kpaky ObUIM JOCTATOYHO XOPOIIO pas-
paboTaHbl Ha OCHOBe (YHIAMEHTATbHBIX OCHOB
YJTOJIOBHOTO IIpaBa, aHA/IM3a ONMPAIONMXCA Ha
TeopeTUYecKuii 6a3Nc MAeCTBYIOIIMX 3aKOHOB,
BBITEKAIOLIeNl M3 HMX Cy/eOHOJ NpPaKTMKY, Ha-
IpaB/IsAeMOll PYKOBOJALIVMY  Pa3bACHEHNUAMU
BepxoBHOro cyfa. Y4eHble-I0pICTBI TOTO BpeMeHN
eIVHOAYIIHO MCXOAVW/IN U3 TOTO, YTO HapYyIIeHe
OXpaHsIeMOro 3aKOHOM 00beKTa MOXKeT OBITh CO-
BepIIEHO He JII00BIMU, a TONBKO OIIpefe/IeHHBIMU
mevictBusMu [6, c¢. 137]. Ilpu 3TOM KiIHOYeBBIMU
3/IeMEHTaMI BOIIPOCOB YTOJIOBHOM OTBETCTBEH-
HOCTU SIBJISIUCDH TIOHATHS CIIOCO6a COBepIIeHMsI
IPeCTyIUIeHUsA, MOMEHTa OKOHYaHUA IIpecTy-
IJIeHNs, OOBEKTUBHOM ¥ CYOBEeKTUBHON CTOPO-
HBl IIPECTYIUIEHNUS, ¥ HUKAKMX PACXOXK/EHMIT HI
MeXZy YYeHBIMM, HY MEXJY HVMM U IpPaBOIpPU-
MEHUTE/ISIMU He HaOJTI0/Ianoch.

«Croco6 coBepiieHNsI XMUIEHUIT He3aBUCUMO
OT TOTO, B KaKOJ KOHKPeTHOIT popMe OH 0OBEKTH-
BIPOBAJICA BOBHE, COCTONUT, KaK TOBOPUT 3aKOH, B
U3BATUY U (M111) 0OpalleHNM Yy)KOTO MMYIIeCTBa

B II071b3y BMHOBHOTO WIN APYIUX JuL. V3bpsatue
YY>KOTO MMYIIECTBA TUINYHO I/IA KPaKM... KO-
TOpas 3aBepuraeTcs (aKTUYECKUM 3aBIaJleHUeM
IpeMeTa NOCATaTeNbCTBA. - VI3baTHe”, 0 KOTOPOM
TOBOPUT 3aKOH, €CTb He 4TO VHOE, KaK IIPOTUBO-
IIpaBHOE M3BJIeYeHVe, BBIBOJ, yAaleHue 1 noboe
fpyroe o6ocobneHMe VMYIIECTBA M3 BIAfIEHVA
COOCTBEHHNKA C OJHOBPEMEHHBIM IIePEBOIOM €TI0
B (haKTIMYIecKoe He3aKOHHOe (uandeckoe obmazma-
HIle TpecTyIHMKa. KOpbICTHOe MpKCBOEHMe YxKe
BBIOBIBIINX U3 B/IaIeHNs COOCTBEHHUKA IIpenMe-
TOB, HAITPUMEP BBUJIY UX YTPATBL, He ABIAACH U3D-
ATUeM, He MOXeT 06pa3oBaThb COCTAB XUIIEHUA.
MexXny aKTUBHBIMU [eVICTBVMAMM PacXUTUTELA,
BBIPA3UBIIMMICSA B U3BATUM U (WIV) oOpalieHnn
MMYILeCTBA B CBOIO IIOJIb3Y... M HACTYHMUBIINMMN
BPEIHBIMU IIOCTENCTBMAMMN NO/DKHA OBITH yCTa-
HOBJIEHa HeoOXOyMas IPUYMHHAs CBsA3b. Xullle-
Hle IPU3HAETCsI OKOHYEHHBIM IPECTYIIEHUEM C
MOMeHTa (DaKTUYeCKOTO U3bATUA UMYIIECTBA I
Ha/I4YUsA Y BUHOBHOI'O PEaJIbHON BO3MOXXHOCTU
DACIIOPSKATHCS VUM IOIb30BATHCS UM I10 CBOEMY
VCMOTPEHMIO KaK CBOUM cOOCTBeHHBIM. CyObek-
TUBHAs CTOPOHA 110001 HOPMBI XUIIEHNSI XapaK-
TepPU3YeTCs BUHOIL B BUJIE IPSMOTO YMbICIa» [3,
c. 349-351].

To ectp GeccmopHO cuMTaIOCh, YTO OODBEK-
TUBHYI0 CTOPOHY IIPeCTYIIEHUSI KpaxXu obpa-
3yeT IpOILeCC M3BATHA WIN 3aBIaJeHUA YY)KIM
UMYILECTBOM, YTO BbIT€Kaso u u3 1. 10 mocra-
Hopnenus Ilnenyma Bepxosnoro cyma CCCP or
11 urona 1972 1. Ne 4, B KOTOpPOM TOBOPUJIOCH O
TOM, YTO OKOHYEHHOCTb XUILEHNs CBsI3aHa C U3b-
ATMEM U BO3MOXXHOCTBIO PACIOPSKATbCS WK
II0/Ib30BAThCA MPEAMETOM IPeCTYIVIeHUA. A Hof
IPUCBOCH)EM HaXOAKV IOHVMAIOCh He3aKOHHOE
obpalileH1ie B CBOI I0/1b3y HAJIEHHOTO YY)XKOTO
VIMYILEeCTBA, CIy4YalfHO BBILIEAIIETO U3 BIaJieHNA
npyroro muua. IIpy 3TOM roBOpMIOCh M O Ipax-
JIAHCKO-TIPABOBBIX O0s3aHHOCTAX JNMIIA, HAIel-
IIero IOTEPSHHYI0 Belllb, HO He IPYMEHUTETbHO
K OTBETCTBEHHOCTU 32 KPaxy, a VICK/TIOUUTETBHO
IPUMEHUTEIPHO K COCTaBY IPUCBOEHNS HaXOMIKIA.

BMmecTe ¢ TeM B OTHOLIEHNUN Bellell, BpeMEHHO
OCTaBJICHHBIX BJIaJle/IbIleM C HaMepeHUeM Bep-
HYTbCs 32 HUMM WIM 3a0BITHIX, [ielaicsi WHO
BBIBOJ]: HE/Ib3s pacCMaTpyUBaTh KaK IIPYCBOEHNE
HaxoJKy oOpallleHlie B CBOIO II0/Ib3y BEIIM, OCTaB-
JICHHOJI B JIOMe, BO JIBOp€, TIOMEI[eHNN U VHBIX
MeCTax, — TaKMe JeNCTBMA COfiep>KaT IPU3HAKM
kpaxu. [Ipy sToM He Bcerna o6pasyeT Kpaxy 3a-
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B/IaJIcHYe BElIbI0, BBILIEAIIEN U3 BIaJeHNs CO0-
CTBEHHMKA IIOMVMO €T0 BOJMW, ey obparuBinee
€e B CBOK MO/Ib3y JAMIIO Jla)Ke 3HAET, KOMY OHa
npuHagnexuT. OObACHAETCS TaKOe PellleHIe TeM,
YTO Bellb BBINIA U3 B/IA/IeHNsA COOCTBEHHMKA I10-
MIMO €rO BOJIM U HE3AaMETHO JISl HETO, ¥ OH JIN-
MIWICA BO3MOXXHOCTM OCYILIECTB/IATH IPaBOMO-
4y COOCTBEHHIKA, a C/IEI0OBATENbHO, IIPYICBOCHE
IpegMeTa CIy4ailHO OOHAPY>KMBIINM €TO JIMLIOM
He HapylLIaeT Yy>KOro B/IaJileHNA U He MOXKET pac-
CMaTpMBaThCs Kak Kpaxa [8, c. 200; 9, c. 227; 12,
c. 293-294]. CnoBoM, BOIPOCBHI pasrpaHNYEHI
paccMaTpyBaeMBbIX COCTAaBOB OBIIV XOPOLIO U3Y-
YEHbI, OCHOBBIBA/IVICh HA TEOPETUYECKMX OCHOBAX
YTOJIOBHOTO IIpaBa M AMICKYCCUI HE BBI3bIBA/IN, HO
K HacToAIleMy BpeMeHM, K COXKaJeHMIO, OKa3a-
JIKCH 3a0BITBIMIL.

[Tocne nspaTua ns YK HOpMBI 0 IpUCBOEHUN
HaXOJ[KM BOIIPOC 00 OTTpaHNYeHNM JAHHOTO Jes-
HIA OT KPaXM B YTOJIOBHO-IIPABOBOM INTEpaType
IPOJO/DKAN PacCMaTPUBATLCSA, M BOBCE HE IIOTO-
MY, YTO IOSIBMIACh HEOOXOAMMOCTDb KBaTMPUIIN-
PpOBaTh NPUCBOEHNE HAXONKN I10 IPYTUM CTaTbsAM
YK, kaK ommO0oYHO yTBEp>KJAal0T HEKOTOPbIE JC-
C/IefoBaTeN U NMPABONPYMEHNUTENN: OTMEHA HOP-
MBI 00 yTOJIOBHOJ OTBETCTBEHHOCTH JISTHNA €CTh
He 4TO MHOE, KaK JeKPUMMIHAIN3aLA 3TOTO Jes-
HuA. [losaToMy pasrpanmdeHnne Kpaxxu U IpUCBO-
€HUsA HaxXOJKM IIpeclefyeT Ielb OTIPAHUYEHUA
IPEeCTYIUIEHNA OT T'PAXJAHCKO-IIPABOBOIO Jie-
IMKTa. BMecTe ¢ TeM pasnM4alOTCsA MOHATUA yTe-
PSIHHOV Bely M 3a0bIToil. 3aBajieHre 3a0bITOi
BeIIIbI0, MECTOHAXOX/JeHe KOTOPOII COOCTBEHHM-
KY M3BECTHO ¥ KOTOPYIO OH TEOPETUYECKM MOXKET
BEpPHYTb, €CTh KpaXka, 100 AB/IAETCA HapyIIeHNeM
ero mnpaBa COOCTBEHHOCTM, B YaCTHOCTM TaKOTO
€ro NIPaBOMOYM, KaK IOpUAMIECKOe IIPABO BIafie-
HIs, KOTOPOE TEOPETUYECKM CYLIECTBYET MEXIY
HIUM U €TO BPEMEHHO OCTaBJIEHHOI Bewblo. [Ipn
yTepe Bely, Korjja COOCTBEHHVK He 3HAeT, I7je OHa
HAXOJWTCS, OH (GaKTUYECK! YTPaunBaeT BO3MOXK-
HOCTb peaNM3aly IpaBa BIAJIeHUA €10, a Cle-
JOBATENbHO, 3aB/IAJIEBLINI ITOTEPAHHON BEIbIO
Je/I0BEK IIpaBa COOCTBEHHOCTY He HapyIIaeT, TaK
KaK OHO y>Ke HapyIIeHO OOCTOATENbCTBAMIU, T. €.
KpPaXk/l He COBepIlaeT — er0 MOpPaJbHO HEORoOps-
eMble JIeICTBYS 00pasyoT IpakjaHCKO-IIPaBOBO
IPOCTYIOK, ¥ COOCTBEHHMK MMeeT IpaBo, 0OHa-
PYXMB CBOIO Belllb B 4y>KOM HE3aKOHHOM BJIafie-
HVM, TpebOBaTh ee BO3BpaTa B IPaKIAAHCKO-IIpa-
BOBOM mopsisike [11, c. 185-186].

He MeHAIOT MO/IO>KEHMA U [EVICTBMA, KOTOPbIE
COBEpUIEHDbI y)Ke IIOC/Ie 3aBJIaJIeHNs IMPeIMETOM
Yl HaIlpaB/IeHbl Ha yJep)KaHue ero y cebs u uc-
IIO/Tb30BaHME B CBOVX Ije/axX (3ameHa SIM-kapThl
B HaliJlecHHOM TeedoHe, IIpofiaXka HallIeHHOM 30-
JIOTOJ LIETIOYKM U T. [I.), 9YTO B HACTOAILIEe BpeMs
paccMarpuBaeTcs CyfieOHOI MPaKTUKOI KaK MOJ-
TBep>KIeHVe PpakTa Kpaxku. Takoil MOfXox, K coxa-
JIEHWIO, HE OCHOBAaH HJ Ha IIPaBOBBIX HOPMaX, HU
Ha T€OpUM YTOJIOBHOIO IpaBa, HU Ha JeMOKPATHU-
YECKMX IPUHIMIIAX YTOTOBHOM OTBETCTBEHHOCTM.
Bornee Toro, OH CMbIKaeTcs € e4aIbHO N3BECTHBIM
Ykasom IIpesuguyma Bepxosnoro Cosera CCCP
ot 4 noHsA 1947 1. «O6 yromoBHON OTBETCTBEHHO-
CTM 3a XMIIEHNE TOCY/JapCTBEHHOTO MMYILIECTBA»,
KOTOPBIM /T1060€ yMBIIIJIEHHOE He3aKOHHOe 00pa-
LIIeHJE B CBOIO I10/1b3Y TOCYJaPCTBEHHOTO MMYIIle-
CTBa pacCMaTpMBANOCh Kak xmiieHue [5, c. 456].
B kadecTBe npumMepa MOXXHO IPUBECTU CIELYIO-
111e€ YTOIOBHOE JI€7I0 M PELIEHMA 110 HEMY BCEX CY-
IleOHBIX MHCTAHIVI, BK/IIOYast CaMble BBICIINE.

[Tyspsikos B. C., oOHapy>xmuB B cajJlOHe aBTO-
MOOWIA, MCIONMb3yeMOIO MM B KadecTBe TaKCl,
TeneOH, IpUHAIJIEKALINIT TACCAKNIPY, KOTOPO-
IO JOCTaBUJI K JKE€I€3HOLOPOKHOMY BOK3aIly, 3a-
Opain ero cebe ¥ NMPUCBOWI, OC/IENYIONVE 3BOH-
Ky v SMS-coobuieHusi Baamenblia, TPOCUBIIETO
BEPHYTb €MY 3a0BbITYIO Belllb, OH UIHOPUPOBAJL.
Ha nam B3mrsap, Ily3psskoB 060CHOBaHHO OCYX-
JIeH 32 KpaXXy, OJHAaKO MOTVBMPOBKA IIPUTOBOPA U
HOC/IEYIOX CY/IeOHBIX pellleHNiT BhI3bIBAET Ce-
pbesHble cOMHeHMA. Kpaxka coBepiiieHa UM B MO-
MEHT IIpepbIBAHNA TIpaBa COOCTBEHHOCTI U IOPU-
[N9eCKOTO BIaJleHNA Tele)OHOM IMOTepIeBIIeTO

IIyTe€M YMBIIIEHHbIX BOIEBbIX [E€VICTBUI, HalIPaB-
JICHHBIX Ha MPOTUBONENCTBYUE IOTEPIEBUIEMY,

IBITABIIEMYCs PACIOPAIUTHCS MPYHAIEKAIIel
€MY BeIIIbIO C I1e/IbI0 BO3BPAIIECHNA ee B cBoe dak-
TUYecKoe BhageHue. Mexay TeM MUPOBON CyAbs
MOTVBMPOBAJI AEVICTBUS OCYXKIEHHOTO TaKUM 00-
pasoM: «...M3 KOPBICTHBIX IOOY>KJIeHMIT TallHO 3a-
Opan TenedoH cebe U PaCIOPSAUICSA UM TIO CBOe-
My ycMoTpennio. [Tpu aToMm, 3aMeHUB B TenedoHe
SIM-KapTy, cTan NO/Ib30BaTbCA MM IIO Ha3Haue-
HUIO CO CBOeN SIM-KapToit, IIONBITOK YCTAHOBUTD
B/IaJie/blia Tefie(pOHa He IPeAIIPUHIMAIT, IIbITA/ICH
CKPBITb OT COTPYEHMKOB monmuyy ¢axT obmaza-
HYA TelleOHOM, B TedYeHNe JUIUTEbHOTO BpeMe-
HYI TTOJIb30BAJICSL UY>KUM CMapTPOHOM, PacCKasbl-
BaJI CBUJIETETbHMUILE, YTO 3TOT CMAapTPOH 3a0bLI
B TAQKCM Of{VIH U3 IaCCAXMUPOB. DTN U Jpyrue f0-
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Ka3aTe/bCTBA... CBUJETENIbCTBYIOT, YTO ITOXMILEH-
Hblit [TyspsikoBeiM B. C. Tenedon Haxouics B uc-
IIPaBHOM COCTOSIHUM, MMeJT U eHTU(PUKAL[IOHHbIE
IIpU3HAKY, OOHAPY>KeH BUHOBHBIM B aBTOMOOMIIE,
Ha KOTOPOM OH B TOT fieHb paboTan. O6cTosiTennb-
cTBa OOHapy>XeHus TefiepoHa MO3BOJISIN YCTAHO-
BUTD €T0 B/IaJie/blia, ogHako Ilyspsakos B. C., umes
yMBICeJI, HallpaB/IeHHbIN Ha oOpaijeHne TenedoHa
B CBOIO I10/Ib3Y, NEMICTBYS C KOPBICTHO LIE/IbI0, HE
IPeANPUHSI KaKUX-TM00 Mep /1A BBIABJIEHUSA €TI0
IPUHAJJIEKHOCTI VI YCTAHOBJIEHNS €T0 COOCTBEH-
HMKa. boree Toro, cosHaBas, 4TO TenedoH 3a0bIT
COOCTBEHHIUKOM, ITOCTIEFHEMY MI3BECTHO MECTO €TO
HaXOXXJIeH!A ¥ TOT MMeET BO3MOXKHOCTb 3a HUM
BepHyThcs, Ilyspakos B. C. me pearmposan Ha
IOCTYIIABILME OT IOTEPIIEBLIETO BBI3OBBI U CMC-
coobieHus. 3ameHuB B Tenepone SIM-kapty, oH
HEKOTOpOe BpeMs I0/Ib30BaicA TenedOHOM IO
Ha3HAYEHUIO, IBITAJICSA CKPBITh OT COTPYFHUKOB
nomuuu GaxkT obnaganus TeneoOHOM.

Takum 06pa3oM, MOTMBMPOBOYHAS YaCTb IPU-
roBOpa, BBLIHECEHHOTO 33 KPaXky, OINChIBAET 00b-
€KTUBHYIO CTOPOHY JIeSIHMS, COOTBETCTBYIOIIETO
OTHIO[b HEe KpaXke, a IPUCBOEHNIO HAXOJKM, T. €.
TPaKIAHCKO-TIPABOBOMY [ENMKTY, B TO BpeM:A
KaK K/II0YeBOJ NPU3HAK KPaX! — YMBILIEHHbIE
BOJIEBbIE JIEVICTBYA, HAIIPAB/IEHHbIE HAa IIPEpPbIBa-
HJle TIpaBa COOCTBEHHOCTH, — YIOMUHAIOTCS MM-
MOXOJIOM M HE€ aHAM3UPYIOTCA. ATeNIALMOHHAsA
M HaJ30pHasA MHCTaHLMM C NPUTOBOPOM COIJIA-
cuwmnch. IIpesupnym Bepxosnoro Cyma P® mo-
BTOPU/I MOTMBMPOBKY IPJMCBOEHNUA HaliJJEHHOTO
U COIIacWICs C KBanudukanmen aTux eiiCTBUI
KaK Kpaxu: «IIpy olieHke ero feiicTBUI ¢ TOYKHA
3peHys1 KBaIUpUKALUY CyAbl UCXOAVIN U3 dak-
TUYECKMX OOCTOATENbCTB JeNa, COITIACHO KOTO-
poiM Ilyspsaxos B. C. coBepimnn npotusonpasHoe
Y aKTMBHOE COKDbITME HalifIeHHOTO MMYIIECTBA,
HaIPaB/IEHHOE Ha OKOHYAaTe/lIbHOE NMIIEHME 3a-
KOHHOTO BJIajie/Iblla YTEPSAHHOTO MMYIECTBA U
pacropspKeHMe 4y>XKMM MMYILIECTBOM KaK CBOUM
COOCTBEHHBIM, YTO IO CBOEV IPUPOJE SABIIACTCS
IPECTYIIEHUEM — KPaXkeli».

ITo >xano6e Ily3psikoBa meno 6b10 paccMoTpe-
HO KoncruryumonneiM Cynom Poccuiickoir @e-
Jepaluy, KOTOPbIl CBOMM ITIOCTAaHOBJIEHMEM IIpU-
3Han 4. 1 n . 1 npumevyanuii K ct. 158 YK PO ne
npotuBopedamumn  Koncturyuum Poccuiickon
Depepanyn, MOCKONbKY B CBOEN B3aMIMOCBA3M I10
KOHCTUTYIIIOHHO-TIPABOBOMY CMBICIIy B CUCTEME
JEVICTBYIOLETO IPAaBOBOTO PETYIMPOBAHNUA OHU

IPEANoaraioT, YTO0 OOBbEeKTUBHYI0 CTOPOHY XM-
IleHNA B BUJE KPaXU HaliIeHHOTO MMYIIECTBa,
3aB€IOMO IIPMHAJIEXKALIETO JPYTOMY JIAILY U He
VIMEIOI[ETO TIPM3HAKOB OpolIeHHOro, obpasyer
€JHOE C/IOKHOE JIessHMe, COCTOsAlee M3 3aBJia-
feHus (ycTaHOBIeHUs (aKTUYECKOTO BIIAfIeHVIs)
O0OHApPY>KEHHOI YyXKOil Belbl0, COMPSDKEHHOTO C
€e COKPBITMEM UM COKPBITHEM MCTOYHNKA €€ I10-
JIy4EHMS, €€ IPUHAJIEKHOCTY APYTOMY JINLY VN
ee MAeHTU(PUUMPYIOUIVX IPU3HAKOB, JIs TailHO-
ro obpaljeHus ee B CBOIO IO/Ib3Y WIN B HO/Ib3Y
VIHDBIX, HEYIIPABOMOYEHHBIX, JINII, YeM IPUYMHA-
eTcs ymep6 coOOCTBEHHMKY VM MHOMY 3aKOHHO-
MY BJIaJIe/IbIly 3TOTO UMYIECTBA, @ PABHO TaliHOE
3aB/IaJieHNe C TEMM JKe LIeJIAMM 4YY>KOJl BeEIbIO,
KOT7ja JINII0, 3aB/IajieBlIee €10, HAOMofano ee mo-
TepI0 COOCTBEHHMKOM VIV IHBIM 3aKOHHBIM BJIa-
JebIIEM M VIMETIO PEAIbHYI0 BO3MOXKHOCTD HE3a-
MEIUTETbHO MPOMH(POPMIUPOBATH MOC/IEJHETO O
1oTepe ¥ BEPHYThb €MY Belllb.

ITpn srom Koncrurynumonnnsi Cyp Poccuii-
ckort Qepepanuy MOJYEPKHYII, YTO CaMo TI0 cebe
HEBBIINIO/IHEHME  [IeVICTBUN, IIPESYCMOTPEHHbBIX
m 1, 2 ct. 227 I'K PO, ecnu B HeM He cofieprKar-
Csl yKa3aHHbIe IPM3HAKY, He JJaeT OCHOBAHMII JIs
IpMB/I€YEHN K OTBETCTBEHHOCTH 3a Kpaxy. He-
IIOHATHO, 3a4€M PacCMaTpPMBATh HOPMY M3 JPYToi
OTpac/iy IpaBa, KOTOpas cama I1o cebe 3aBeoMO
He MOXKET CITY>KUTb OCHOBAaHMEM [ IpUBIIEYe-
HUA K YTOJIOBHOV OTBETCTBEHHOCTM IIO 3alpe-
IIEHHOMY B POCCHUIICKOM YTOJOBHOM 3aKOHOfa-
TeJIbCTBE MHCTUTYTY aHA/IOTUM ¥ KOHCTaTMPOBATh
coBepIileHHO o4eBKaHbIN pakT? Emje 6onee Hero-
HATHO, ITI0YeMY II0CJIe TaKOJ KOHCTaTallu! BO BCEX
IIPUTOBOPAX CY/IOB O KpaXKe HAXOLIKM 00513aTeNbHO
ynoMmuHaerca cT. 227 'K B KOHTEKCTe IOATBEPK-
IeH) Sl BUHOBHOCTY HAILIE[IIIETO B KpaXKe?

OkasbiBaercs, 4to Konctutyumonusii Cyq
Poccmiickoin ®epmepanum, BONPEKM CBOEMY YT-
BepXKJeHNIo, He McKo4daeT cT. 227 I'K u3 nmoru-
YECKOJ Lieny CBOMX JaJAbHEMINMX CYXKIEHUMN, a,
HA000pOT, fIefaeT ee OMOPHOIT A1 HAKTUIECKOTO
000CHOBaHMS WAEHTUYHOCTY [IByX COBEpIIEHHO
PasHbBIX II0 CBOENM IIPaBOBON IIPUPOAE IEeAHUIL:
IPUCBOEHNA HAXO[ KU M KPAXKI.

Tak, Kacasgcb OTrpaHMYEHMSA IIPaBOMEPHOTO
IIOBEJIeHA JIMIIA, HAIIEAIIEro Belllb, OT COOCTBEH-
HO xuieHns, Koncturyunonnsi Cyn oTMeTII, B
JaCTHOCTH, YTO 3aKOHOAATEIbHO KOHKPETU3MPO-
BAaHHBIM KpUTEpPUEM [I/ii TAKOTO pasTpPaHNYEHNA
CITY>XUT Ja/bHelIIee aKTUBHOE MOBEJIEHNE JINIIA,
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0OHapY>XMBIIETO HAVAEHHYIO Belb. Eciy Hapsanpy
C HEeBBIIIO/IHEHVEM (BO3JIep>KaHUeM OT) IeICTBUIA,
npegycMoTpenHbix cT. 227 I'K PO, mumo cosep-
IIaeT COKPBITUE Hali[[eHHON Belin (B TailHMKe, B
CBOUIX BelaX, B OfeX/le, TyTeM Iepefadn JpyroMy
JILY B LIEJISIX COKPBITUSA U T. [i.) MO0 COKpBITHE
(YHUYTOXKEeHVe) IPVU3HAKOB, TI03BOJIAIOINX VHV-
BUIYaIM3MPOBATh 3TO MMYIIECTBO MM IOATBEp-
IUTb ero NPUHAMIEKHOCTb 3aKOHHOMY BJIaJieIbIy
(BbiHMMaeT SIM-kapTy u3 TenedoHa, CHUMAET Je-
XOJ U T. I.), TO TAKOE aKTVBHOE IIOBEIeHVIEe MOXeT
CBUJIETENIbCTBOBATb O BO3HMKIIIEM YMBIC/IE Ha XU-
IIeHVe 9TOT0 MMYILeCTBA ¥ O HA/IMYUU KOPBICTHOI
1e/IM, a IOTOMY JiesIHIe, HauaBIleecsa KaK BHEIIHe
IpaBOMEpPHas HaXoOAKa, MOXeT IlepepacTaTb B
IpecTyIUleHNe, yTpauuBas IpU3HAKU IIpaBoOMep-
HOCTHL.

[IpuMeHNUTEIBHO K BOIIPOCY O COCTAaBOOOpasy-
IOLIVX TTPU3HAKAX KPaXK! HalIIEeHHOTO MIMYIIIeCTBa
Cyn moguepKHyJI, 4YTO IPOTUBOIIPABHOE U aKTUB-
HO€ COKPbITHE MIMYILIeCTBA HAIIE/LUIVM eT0 INL[OM,
00ycoBIeHHast 9TUM (? — A6/M.) HEOCTATOYHOCTD
IPaKIAHCKO-IIPaBOBBIX Mep II0 3all[uTe IPaB ero
3aKOHHOT'O BJIaJiefIbla, 0OLIeCTBEHHAst OIIACHOCTD
ero INpUCBOEHMS KaK KparHeil (OpMbI 370yIO-
TpebIeHNs HamlefyuM CBOUMM IIPAaBOMOYMAMI
CBUJIETEIbCTBYIOT O BBIXOJl€ 32 YaCTHOIPABOBBIE
npepesnbl, odepyeHHble cT. 227 'K PO. ITpusnaknu
TAKOTO 3/I0yNIOTPeO/IeHN A MOTIYT PaclieHNBaThCA B
KayecTBe COCTaBOOOPAsyIOIIMX IIPU3HAKOB IIpe-
CTYIIZIEHNUS, TIpeflycMoTpeHHoro cT. 158 YK PO, ¢
Yy4eTOM TallHOTO CI10co0a 0OpaleHNs ¢ OTePsH-
HOJI BelIblo, COKPBITHA (aKTa ee OOHAPY>KEeHMS U
IPVHAIEXHOCTY Apyromy muny [7].

Cormamasach B LieloM ¢ peuleHneM KoHcTu-
tyuuoHHoro Cypga, OTMeTUM, 4YTO HEKOTOpble
€ro acHeKThbl BbI3BIBAIOT Bo3paxkeHus. Tak, Cyp
BbILIeNT 3a npenensl cT. 158 YK P®, o6beguuus
pasHble JiesHNA — KPaXXy U HaXO[KY — B OfIHO IIO-
HATHUE «XUIIeH)e B BUJe Kpa)kyl HaliIeHHOTO VIMY-
IeCTBa, 3aBEJOMO IIPMHA/JIEKAIIETO IPYroMy
JIALYY ¥ He MMEIOLIETro NPU3HAKOB OPOLIEHHOI0»,
a Tarke QakTUIecky 10OaBMB B IMOHATHUE KPAXU
HOBBIE 3/IEMEHTBI 0O'beKTYBHOI CTOPOHBI COCTABA
IPECTYIUIEHUA «KPaKa»: COKPBITYE HaV[JeHHOUN
BEIU VIV COKPBITYE VICTOYHMKA €€ MTOTYYeH, ee

cT. 158 YK PO Hekue daxynbraTuBHbIe IIPU3HA-
K1, BBIXOJsAIIMe 3a npefienbl cT. 227 I'K, mpepio-
JKVB UX B BUJie 0053aTe/IbHBIX IIPU3HAKOB COCTA-
Ba KpaXl ¥ HaAMepPTBO INPUBSA3aB K «UCXOTHOI»
ct. 227 I'K, n6o 6e3 HUX HapyIlIeHVe 9TON CTaThu
OCHOBAHMIA JI/IA YTOJIOBHOV OTBETCTBEHHOCTY I10
pemenno camoro Koncrurynumonnoro Cypa He
naet. Takum o6pasom, Cyxm cos3panm HOBYH KOH-
cTpyKuyio n3 cumbmosa ct. 227 'K n c1. 158 VK,
MOJeNIMpPYsl PACUIMPEHHYIO AVMCIIO3ULMI0 COCTaBa
IpeCTYIUIEHNA IIyTeM UCIOIb30BaHNA IPU3HAKOB
IPUCBOEHNA HAXONKM, KOTOPbIE «MOTYT PaCL€HN-
BaTbCsA B Ka4eCTBE COCTaBOOOPA3yIONUX IIPMU3HA-
KOB IIPECTYIUIEHNSA, NPelyCMOTPEHHOTO CTaTbell
158 YK PO®».

OpHako, BO-IIepBbIX, He M3MEHEHHasd B ycCTa-
HOBJIEHHOM nopsfke cT. 158 YK HMKakux HOBbIX
COCTaBOOOpA3YINMX IPU3HAKOB He Mpuobpena,
K TOMY ke ITOJ00Hast MOfIepHU3aLMsI YTOJIOBHOTO
3aKOHOJaTe/IbCTBA U MCIONb30BaHME IIPU 3TOM
aHaJIOTUI C TPaKJaHCKUM IIPAaBOM IIPOTUBOpEYAT
cT. 3, 8 YK P®. Bonbuie Toro, nonHomouns Kon-
ctutyuuonHoro Cypa Poccuiickoit @epepanun,
npepycMoTpennble cT. 3 @epepanbHoro Koncrn-
TynuoHHoro 3akoHa «O Koncrurynuonnom Cyne
Poccniickoit @epepannun», TaKOBOrO MPOEKTUPO-
BaHMA IIPABOBBIX KOHCTPYKINIT He ITpefycMaTpu-
BAIOT, 3aTO MPEANNCHIBAOT IPU OCYIIECTBICHUN
KOHCTUTYIIMOHHOTO CY/IOIIPOM3BOJCTBA BO3Jep-
JKVIBATbCS OT YCTAHOBJICHMS U UCCIeOBaHMs ax-
TUYECKNX O0CTOATENIbCTB BO BCEX C/Iydasix, KOIa
3TO BXO[UT B KOMIIETEHIMIO JPYTUX CY[IOB WM/IN
VIHBIX OPTaHOB — B IAHHOM CJ/Iy4ae 3aKOHOJIaTe/lb-
HBIX.

CremyeT OTMETUTDb, YTO HEKOTOpble (OpMYy-
mupoBku  Koncturyumonnoro Cypga  nuineHbt
KOHKPETHOCTU WM HOCAT IPeIION0XKUTENbHbIN
xapakTep. B yem cocrout «kpaitHssa dopma 310-
YIOTpeOIeHNs HalleJIINM CBOUMM IPAaBOMOYU-
AMu»?¢ HukakuMy mpaBoMoOuMAMM KakK Iopuanye-
CKOJI BO3MO>KHOCTBIO OCYIIECTB/IATh KaKue-m16o
3aKOHHbBIE [EJICTBIA HallleJIINII Belb BOOOIE He
o0najjaeT, YTO M JJaBajio OCHOBAHMSA paHee IIpU-
BJIEKaTb €r0 K YTOJIOBHOJ OTBETCTBEHHOCTM 3a
IPMCBOEHNE HaXOAK!U. B ueM cocToUT «IIpOTUBO-
IpaBHOE ¥ aKTYBHOE COKPBITME MMYIeCTBA Ha-

IPUHAJIOKHOCTD JPYIOMY JINITY, HaO/IOIeHe ee

LIeNINM _ero JuioM»? JIoCTaTO4HO /1M, YTOOBI

HoTepu COOCTBEHHUKOM, HaIM4Yue BO3MOXXHOCTU
He3aMeUINTEAbHO IPOMHGOPMUPOBATDH IIOCIEN -
HEro 0 II0Tepe ¥ BEPHYTH eMy Belllb. [1o cymiecTsy,
Koncrurynnonsnsnt Cyzn f06aBUI B AMCIO3ULIIO

HOIACTDb TI0f] CTOMb CYPOBYIO He(PUHUINIO, IIPO-
CTO IIOJIOKUTDH HaXO,T_IKy B KapMaH I OTHECTU €e
JIOMOI1, a TIOTOM IIO/Ib30BATHCS, HE PACCKA3bIBAS
IPY3bsIM U COCefisAM 00 0OCTOATENbCTBAX ee IPU-
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obperenns? VI OTKpbITass IepeHOCKAa HAXOIKM
IUTIOC LIMHWYHAsA OTKPOBEHHOCTb MCK/IIOYAT «IIPO-
TUBOIIPABHOCTD U aKTMBHOCTD COKPBITUA»¢ A KaK
MOYXHO BOOOIIle HAWTM M IPUCBOUTD 4TO-TO 6e3
IIPOTUBOIPAaBHOCTY U COKpBITHA? KOoTOpble, KCTa-
TI, 1 00Pas3yIOT aBHO JEeKPMMIHAIV3UPOBAHHBII
COCTaB IPUCBOEHNA HAXOAKM U He MMEIOT HUKAKO-
rO OTHOILEHNS K KpaXke?

B nocranosnenun Koncturynmonnoro Cypa
HEO[JHOKPATHO YIOTPeOIAITCA TPeIoNI0oKeHN
BMECTO TOYHO OIIPele/IeHHbIX (POPMYINPOBOK:
«TaKO€ TIOBEJEHME MOXXET CBUJETENbCTBOBATH O
BO3HMKIIIEM YMBIC/IE Ha XUIIIeHUe»; «[I[paBOMepHast
HaXofIKa MOYKET IlepepacTaTb B HPECTYIUIEHUE»;
«IIPU3HAKN... MOTYT PACLIEHMBATbCA B KadecTBe
npecTymwienua». Ho IpeanonoxurenbHoe CyxX-
JleHe MpeaIonaraeT ¥ anbTepHAaTUBHbIE BapMaH-
Thl OTBETOB: MOXXET CBUJETENbCTBOBATH, MOXKET
nepepacraTb, MOTYT PaclleHMBaTbCs, a MOTYT He
CBUJIETENIbCTBOBATb, HE Il€pepacTaTh, He paclie-
HUBATbCA... A Ipu BBIOOpE MEXIY «MOXKHO» 1
«HEJIb351», KOT/Ia pe4b UJET O IPYUBIEYEHNN TNLA K
YTOTIOBHOJ OTBETCTBEHHOCTH, HAJJO UCXOAUTD U3
cT. 49 Koncturyunm Poccum, npoBosriamaronen
OPVHIVI NPe3yMIIuN HEeBMHOBHOCTH, U CT. 14
YIIK PO, pybmmpyrommeil 3TOT BaXKHEMIINII KOH-
CTUTYLIVIOHHBIVI IIPVHIINIL, U 1aBaTh OTBET «HEJIb-
35».

He yuTeHbl U BpeMeHHbIe PaMKH, B KOTOPBIX
IPOJO/DKAETCA NPECTYIUIEHNE WM OCYIECTBIA-
eTcd Haxonuka. B coorBercTBUM co cT. 29 YK PO
IpeCcTyIIeHNe TIPU3HAETCA OKOHYEHHBIM, €CIN
B COBEPIIEHHOM JIMIIOM JI€THUM COZEep>KaTca BCe
INPU3HAKM COCTaBa NPEeCTYIVIEHUA, IPERyCMO-
TPEHHOT0 HACTOAIIMM KOJEKCOM. ITO MOI0KEHME
HAaXOAWIO OTPaKeHMe M B CYHeOHOIl IIpaKTUKe:
«Kpaka cunTaeTca OKOHUEHHOJ C MOMEHTA, KOTJja
BUHOBHBII IIPHOOpeTaeT peasbHyI0 BO3MOXXHOCTD
PaclopAANTbCA UIBATHIM UY)XKUM UMYLECTBOM
IO CBOEMY YCMOTpeHMIo» [4, c. 327].

HeicTBuA nuia, KOTOpoe HENPeCTYNHbIM ITy-
TEM INPHOOpPENo Yy>Kylo Belllb, HE MOIYT CTaTb
IPEeCTYNHBIMU BCIEACTBME TOTO, YTO OHO CTaJIO
UICIIO/Ib30BATh €€ II0 CBOeMy ycMoTpeHuto. Ecin
Ye/IOBEK Hallle/l 30/I0TYI0 OpOLIb 11 OTHAN ee I0Be-
NPy I/ BHECEHMS KaKUX-TNO0 XyHZO>KeCTBEH-
HBIX M3MeHeHMil 00 IpOoJal WIN MOJApWI ee,
TO 9TO HE MOXXET CBUJIETEIbCTBOBATb O TOM, 4TO
HEeIIPEeCTYIIHbIE JIEVICTBMA CTaay HPEeCTYITHBIMMA.
ToyHO Tak ke clefyeT pacleHuBaTh AENCTBUA C
HalileHHBIMI MOOMIbHBIMM TesleOHAMM, 3aMeHa

SIM-KapThbl 1 CHATHE YeX/Ia KOTOPBIX paclieHNBa-
IOTCS KaK ITOIIBITKAa HOBOTO BJIaje/blia M30eXaThb
BO3MOXKHOTO pasobmadenns. Ha camom pene 3a-
MeHa SIM-kapTsl (He TOBOps yXKe O 4exyie) BOBCe
He ABJIAETCA YHUYTOXXEHMEM IPU3HAKOB, II03BO-
NAIINX VHAUBUAYaTU3APOBATh 3TO MMYIIECTBO,
Y He aHOHUMM3MpPYeT (PaKTMYeCKOTO BIIAfie/Ibla,
160 KaXK/IbIiI MOOW/IbHBIN TenedOHHBIN arapar
uMeeT COOCTBEHHbI UAEHTU()UKALMOHHBIN HO-
mep - IMEIL n 3amena SIM-kaprtel, a TeM 6ornee
Yex/la He IPeNATCTBYeT OOHApY>KeHMIO alIapara
U1 OTIPEJIE/IEHNIO €TO JTOKALIVIMNL.

Kpowme Toro, mocsne Toro kak Belb, 6e3 ycumit
Halllef[IIer0 ee JIMIA, BbIIUIA U3 (PAaKTUIECKOTO
BJIQJIEHMA XO3AMHA ¥ HOBBIN BIIaJiefiel] MOITy4nI
BO3MOYKHOCTbD €10 II0/Ib30BaThbCs U PacIOPsI>KaTh-
Cs1, HAXOJJKa JIO/DKHA CYMTAThCA OKOHYEHHOI, TaK
JK€ KaK OKOHYEHHOJ CYMTAETCA KpaXka, IIPU KO-
TOPOJI NIpeMeT BbIBEICH 13 B/IafieHNsA COOCTBEH-
HYKa BOJEBBIMU U (QU3MYECKUMN [eVCTBUAMMN
BUHOBHOrO. [TosABMBIIEECA HaMepeHNE «OCTAaBUTD
Belllb y ce0s1» He MOXKeT MU3MEHUTD OLIEHKY YoKe CO-
BEpIIEHHOIO HEKPMMIHAIBHOIO Ilepexofia (ak-
TUYECKOTO B/IAJIeHNA OT OJHOTO MNIA K APYTOMY,
He TOBOPS YK€ O TOM, YTO INOC/IeAyoIue CyOb-
€KTUBHbIE MBICTUTENIbHbIE IIPOLIECCHI — MOTUBBI,
JK€JTaHMA, HaMepeHMs — He MOTYT IOIMEHUTD
00'BbEeKTUBHYIO CTOPOHY Kpaki. To4HO Tak ke, KakK
PEMOHT Hali/JeHHBIX 9aCOB M/IM ITIOYMHKA ITIOPBaH-
HOJ 30JI0TOM L[EITIOYKM He MOTYT IIPEBPATUTD yiKe
OCTaBIINIICA B MPOLIIOM (PAaKT HAXOAKY B KPaxKy.
VicknrouenneM 13 3TOro NpaBula MOTYT CITYy>KUTh
(axThl, IpM KOTOPBIX COOCTBEHHMK OOpalraercs
K He3aKOHHOMY, HO II0Ka €llle He KPMMIHAJIbHOMY
nproOpeTaTeNio ¢ L[eIb0 BEPHYTDh IIOTEPIO, & TOT
IIPOTUBOJENICTBYET 3TOMY BOJIEBBIMM JIEVICTBUA-
MU, KOTOpBIe 11 00pa3yIoT COCTaB KpaXkn. VIMeHHO
TaKye OEVCTBUA COBEPIIM/ YIIOMAHYTBIN BbIIIEe
ITyspsAKoB, cipaBeiIMBO OCY>XICHHBIN 32 KPaXxy.

ITogBOnA UTOT CKa3aHHOMY, CTIEAYET OTMETUTD,
YTO L€/IbI0 HACTOALLEN CTAaTbU ABJIAETCA JaXKe He
YaCTHBIVI BOIPOC O PAa3TPAaHMYEHMN NIPECTYILIe-
HuA (Kpaka) M TPaKHZAHCKO-IIPAaBOBOTO MENUK-
Ta (MpUCBOeHMe Halif[eHHOro). Peyb 0 HOBOIBHO
YCIEIIHbIX IOMbITKAX BOCIOTHUTD JIEKPVUMIHA/IN -
3MPOBaHHBIN COCTaB IPUCBOEHNA HaXOKY ITyTeM
NPUHYAUTENbHON MMIUIAHTAUUM €ro B JIe/ICTBY-
IOIINII COCTaB KpaXky, CO3JjaBasg BHE3aKOHHYIO
HOBYIO aucnosunuio cr. 158 YK. IIpu atom mpo-
VICXOIUT TIpeHeOpekeHre QyHJaMeHTaIbHbIMU
OCHOBAaMM YTOJIOBHOTO IIPaBa, HApyIlIeH)E 3aKOHa
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U IOPUAMYECKOI JIOTMKY, CMEIVBaHNe HOPM pas-
HBIX OTpacieil mpasa. VIrHopupyerca ToT Qaxr,
YTO OTBETHI Ha pacCMaTpMBaeMble BOIPOCHI XO-
POIIO M3yYeHBI M AaHbl MHOTO JIeT Ha3aj B (yH-
JaMEeHTA/IbHBIX Y4eOHMKaX, MOHOrpadusax, KOM-
MEHTapMAX K YTonoBHOMY Kofekcy. 1o cymecTsy,
cypeOHas IpaKTHKa TO IV BBITECHAET TEOPUIO YTO-
JIOBHOTO IIpaBa, Ha KOTOPOJ1 3Ta MPaKTMKa JO/KHA
OCHOBBIBATbHCA, TO /I OTMEXKEBBIBAETCA OT Hee. Bo
BCAKOM CJTy4ae, IPUXOAVIIOCH CIBIIIATD CIIOP JIBYX
IPaBONPUMEHNTENEN, OIVH U3 KOTOPbIX yTBEPXK-
Jajl, 4YTO TEOPETUYECKME BOIPOCHI, M3TI0KEHHBIE
B y4eOHMKaX M MOHOTpadusX, He UTPAIOT POIN
IIpY BbIHECEHMM CyfleOHbIX penrennit. [IpaBpa, or-
IIOHEHT 3aMETIJI, YTO IPY TAKOM MO3ULUK HA/lo
ClIaTh JUIIZIOM IOPUCTA, KOTOPBIN IOMY4YeH KaK pa3
3a 3HaHMe Teopuu wopucnpyaenyuu. Ha arot mo-
BOJl TPYAHO 4TO-TO BO3Pa3uTh, BIPOYEM, TaK K€
TPYAHO IPECTaBUTh, YTO KTO-TO BOCIIO/Ib3yeTCs
3TUM HECOMHEHHO JIe/IbHbIM COBETOM.

BoiBOzIBI M IpEIOKEHA:

1. B nepuon HOBOJ HOPMa/JTbHOCTY MOSABUIACH
TEHJIeHIIMA NIPUMEHATh YrOI0OBHOE HaKasaHMe 3a
IPUCBOEHNE HAXOJKM, HO ITOCKONIbKY JAHHBIN CO-
CTaB JIaBHO IEKPMMMHa/IN3UPOBaH, JINLO IPUBJIE-
KaIOT K OTBETCTBEHHOCTH 32 KPaXXy, 000CHOBBIBasA
3TO HaJ[yMaHHBIMM) ITpM3HAKAMI, KOTOPbIE TPA/U-
L[VIOHHO OTHOCW/INCH K IOATBEPXK[EHUIO yMbIC/IA
Ha NPUCBOEHNME HAXOJKM M OTHOLIEHMS K JVCIIO-
sunuu cT. 158 YK P® He umeror.

2. O6beKkTMBHAsA CTOPOHA KPaXM COCTOUT B
peanmsanuy INpPsAMOTO yMbICTA UCIONTHUTENA U
ero pieiicTBus (6e37eiiCTBYA), BBIBOASAIIETO VIMY-
I[eCTBO M3 3aKOHHOTO BJIaJIeHMsI COOCTBEHHUKA
C Llefplo OOpalljeHNsi B CBOe He3aKOHHOe (haKTim-
yeckoe BriafieHre. CirydaiiHoe, 6e3 yMbIC/Ia U Lie-
JIeHAIIpaB/IEHHBIX AeVICTBMIT, (PaKTUIeCKOe 3aBja-
IleHe YY>KMM UMYILECTBOM He ABJIAETCA KpaXKel.
[Tocnepyomuie HaMepeHMst OOPATUTh UMYLIECTBO
B CBOIO I10/Ib3Y U [€JICTBA, HA 3TO HAIIPAB/IEHHBbIE,
BBIXOIAT KaK 3a Ipefie/Ibl 00beKTUBHON CTOPOHBI
cocraa ct. 158 YK P®, Tax i 3a BpeMeHHbIe paM-
KI y>Ke COBEPIIEHHOTO (PaKTIYeCKOTO 3aB/IafileHIs
VIMYIIIECTBOM, T. €. OKOHYEHHO KPaXKIL.

3. Hukakne pieiicTBUsA, BBIXOAALIME 32 Ipefe-
nbl cT. 227 'K P®, He MOryT pacleHuBaTbcs B
KayecTBe COCTaBOOOpPA3yIOMIMX IIPU3HAKOB IIpe-
CTYIIEHUA, IpefycMOTpeHHoro cT. 158 YK PO,
IIOCKOJIbKY pe€4b MAET O HOPMax PasJIM4YHbBIX OT-
pacnein mpasa, K TOMY K€ TaKOil II0AXO0/, IPOTUBO-
peuur ct. 3, 8 YK PO.

4. BolutenpuBeieHHbIE TOBOABI TaBHO M3BECT-
HBI, OHU M3JIO)KEHBI B HAy4YHOI, Y4eOHOIT TuTepa-
Type ¥ OTHOCATCA K 6a3JMCHBIM OCHOBaM YT'O/IOB-
HOTO npaBa. VX UTHOpMpOBaHye CBU/IETE/IbCTBYET
JWIN O HEe3HAaHUM TeOpeTUdecKoro (yHmaMeHTa
IPaBONPYMEHNUTEIBHOI IIPAKTUKY, MO0 O IIpe-
HeOpe>xxeHMM uM. Tpy[HO cKasaTb, YTO Xy)Ke, HO
00a BapMaHTa He MOTYT ObITb TEPIVMBIL.

5. Ecm MHCTUTYT YrOJIOBHOJ OTBETCTBEHHO-
CTU 3a NPUCBOEHNE HANJIEHHOTO IEICTBUTENTbHO
BOCTpeOOBaH COCTOSIHMEM U 0011[eCTBEHHOI OI1ac-
HOCTBIO 3TOTO JEMUKTa (XOTSI KpoMe 0000IIeHNs
npakTuku BepxoBHbiM cymoMm Pecriy6onmku Kape-
mua ot 21.11.2018 cepbesHble McCnefOBaHNA II0
JlAHHOII Ipo6IeMe He MyOIMKOBaIICh), Halo Bep-
HYTbCsI K COOTBETCTBYIOLIEN YTOTOBHO-IIPaBOBOII
HOpMe C OTPabOTaHHON JVICIIO3UIIVIEN M CAHKIIN-
e, COOTBETCTBYIOLIEN 001eCTBEHHOI OITACHOCTN
JiesTHVISL.
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YI'OJIOBHAA OTBETCTBEHHOCTD
3A HEOKA3SAHME ITOMOIIIHX BOJIBHOMY:
CPABHUTEJ/IbHO-IIPABOBOI ACIIEKT

CRIMINAL LIABILITY FOR FAILURE TO PROVIDE
ASSISTANCE TO A PATIENT:
A COMPARATIVE LEGAL ASPECT

AHHOTAIIVA. B craTbe aBTOpPBHI HNOJHMMAIOT IIPO-
671eMy HUBKOI BOCTPeOOBAaHHOCTM MPABOIPUMEHNUTETEM
CTaTby, YCTAHAB/IMBAIOIIE) OTBETCTBEHHOCTb 33 HEOKa-
3aHIe TTIOMOIIY 6OJIBHOMY, YTO HOATBEP>KIEHO CTATUCTH-
YeCKJMU JAHHBIMU O KOJIMYEeCTBE OCYXK/IeHHBIX 110 4. 1, 2
cT. 124 YK 3a nepuop ¢ 2002 o 2022 1. VIsydyeHne HayYHBIX
IyOMIUKALWIL, @ TAKXKe CYAeOHOI IPaKTUKI O3BOIIIIO UM
CHeNaTh BBIBOJ, O TOM, YTO OFHON M3 IPUYMH HEUCIIONb-
30BaHNA JAHHOJ HOPMBI ABJIAETCA HECOBEPIIEHCTBO MC-
[0/Ib3YeMBIX B Hell (POPMYyINPOBOK, YTO IIPUBOAUT B TOM
4ucIe K HeIpaBMIbHONM KBamnQuKaumy CoBepIIaeMbIX
meAHNIA. BBIXOZOM M3 CIOXKMBIIENCA CUTyalluy aBTOpaM
BUIMUTCS MCIONIb30BaHMe omnbiTa cTpaH EADC B yactn
KOHCTPYMPOBaHMsI HOPM 00 OTBETCTBEHHOCTI 3a HEOKa-
3aHMe oMol 601bHOMY. Tak, OHM OTMEYAIoT, YTO TI0JI0-
JKUTETIbHBIMY I/I1 3aMIMCTBOBAHUA OTEYeCTBEHHBIM 3aKO-
HOflaTeZieM ABJIAIOTCA IONOXKEHNA, KOHKpPeTHU3MpYIomye
BIJIBI TIOMOIIY, KOTOPas HO/DKHA OBITh OKa3aHa, a TaKKe
IIpUSHAKU CYOBEKTa MpecTyIUleHus. TakyKe aBTOPbI Of-
[ep>KUBAIOT 3apyOeKHOTO 3aKOHOAATE/LS U B YaCTU yCTa-

© . A. IlogporikuHa, E. [I. Tennaxosa, 2023

ABSTRACT. In the article, the authors raise the problem
of the law enforcement officer’s low demand for an article
establishing responsibility for failure to provide assistance to
a patient, which is confirmed by statistical data on the number
of convicts under Part 1 and Part 2 of Article 124 of the
Criminal Code for the period from 2002 to 2022. The study
of scientific publications, as well as judicial practice, allowed
them to conclude that one of the reasons for not using this
rule is the imperfection of the formulations used in it, which
leads, among other things, to the incorrect qualification of
the acts committed. They see the way out of this situation
as using the experience of the EAEU countries in terms of
constructing norms on responsibility for not providing
assistance to a patient. So, they note that the provisions
specifying the types of assistance to be provided, as well as
signs of the subject of the crime, are positive for borrowing
by the domestic legislator. They also support the foreign
legislator in terms of establishing independent responsibility
for improper performance of professional duties by a medical
professional, which, in their opinion, will avoid qualification
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HOBJICHMA CaMOCTOATEIbHOI OTBETCTBEHHOCTU 3a HeHaj-
NeXalee UCIOTHEHME MPOGhecCOHANBHBIX 00sS3aHHOCTEN
MEIUIVHCKIM PaOOTHUKOM, 4TO, II0 X MHEHUIO, IO3BOJIUT
n36exaTh KBaIM(PUKAIVIOHHBIX OLIMOOK B CTy4asX HeoKasa-
HIA WIN HeHaJJIe)XKalllero OKa3aHUA MeUIIMHCKOI IIOMOIIN.

KJTIOYEBBIE CJIOBA: HeokasaHye IOMOII; OOIbHOI;
3apybexHsIt onblT; crpaHsl EADC; MenmumHCKuil pabot-
HIUK.
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TE€OPUM YTOJIOBHOTO IIpaBa BeJeTCA MOCTO-
ssHHas1 paboTa, HampaB/ieHHas Ha IOMCK
IyTell COBEPLIEHCTBOBAHUA [I€MICTBYIO-

IIero 3aKoHojaTenbcTBa. CerofHa MPUXOAUTCA C

COXKaJIeHMeM KOHCTaTMpOBaTh, YTO 4YeM OOsblie

B COBPEMEHHDBII YIOJIOBHBIN 3aKOH BHOCUTCS W3-

MEHeHMI1, TeM OOJIbllle BO3HMKAET BOIPOCOB Ha

IIPaKTUKe, TeM CIOKHee CTAHOBUTCA €ro IpuMe-

HATDb U TeM 0ojiee aKTVBHO HAay4HOE COOOIeCTBO

IBITAETCSI OOBACHUTD Te VTN MHBbIE LIArv 3aKo-

nHoparensa. Ho Hapany ¢ Hosertamu B YK PO mo-

IpeXHEMY CYILIeCTBYIOT «TpPajULMOHHbIe» IIpe-

CTYIUIeHMsI, OTBETCTBEHHOCTb 3a KOTOpBIe OblIa

YCTQHOBJIEHA B NPEAIIECTBYIONINX 3aKOHAX U €CTh

B flelicTByIomeM. K 4mcny Takux OTHOCUTCA B TOM

qJC/Ie HeOKa3aHe IIOMOIY OOTTbHOMY.

bonee yem 25-meTHnii mepmop, CymecTBOBaHNA

YK P® mnossonder moABecTy IPOMEXYTOYHBIE

UTOTY OTHOCUTENIBHO CYIeCTBOBaHUA U 3¢ dek-

TUBHOCTU NPVMEHEHUs TeX WIM VHBIX HOpM. B

JaCTHOCTH, eC/IU 0OpaTUThCs K CyAeOHO cTaTu-

CTUKE, TO MOXKHO YBUIETb KpaliHe HU3KO€ VICIIO/Ib-

30BaHMe Ha npakTuke cT. 124 VK. Tak, nsyumus

manHble 3a 10 neT, npefcraBneHHble Ha caiite Cy-
mebHOTO ferapTaMenTa rnpu BepxosHoMm Cyze PO,

MBI 06Hapy>1<1/m]/1, qyto o 4. 1 c¢T. 124 YK 3a Ha-

3BaHHBIII IIEPUOJ BCETO OBITIO OCYXX/IEHO TP Ye/I0-

BeKa, a 10 4. 2 — 47 venmoBek. Haubonblee uncio

OCYX/IeHHBIX 110 4. 2 cT. 124 YK 65110 3apmkcupo-

BaHO B 2016 I. — ceMb 4eytoBeK. B cpegHeM ke 1o

aHA/IM3MPYEMON CTaTbe €XErOfHO IPUBJIEKAETCA

K OTBETCTBEHHOCTU TPU-IIECThb Y€/IOBEK, IPUIEM

pedb uzieT 0 KBanuuIMPOBaHHOM COCTaBe, TOT-

fa Kak 1o 4. 1 cT. 124 YK daxTsl ocyXaeHus enn-

HyaHbL: B 2013 1. — oguH 4YenoBek, B 2015 1. — mBa

errors in cases of non-provision or improper provision of
medical care.

KEYWORDS: non-provision of assistance; patient;
foreign experience; EAEU countries; medical worker.
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[9]. TTomobHas cTaTMCTUKA IO3BOJIAET IOLHATH
BOIIPOC O MPUYMHAX HEBOCTPeOOBAaHHOCTH CT. 124
YK Ha npakTnke (Ha ¢pOHe JOCTATOUHO YaCTBIX CO-
o6mmenuit B CMMI o dakTax HeokazaHMsI ITOMOIIY
00IPHOMY, IPUBEALINX K TSDKKUM ITOCTECTBUAM
[5], a Tak)Ke 0 BO3pacTarleM KoamdecTBe obpa-
IIeHNII B pasjMyYHble TOCYHAPCTBEHHBIE CTPYK-
TYPBI C >ka7000J1 Ha HEKOMIIETEHTHOCTb Bpauell
[11]) m mompITaThCS TPEIOKUTH 3aKOHOJATEITIO
BapMaHThl BBIXOJ]a 13 CIO>KMBIIENICS CUTYALUN C
Y4eTOM OIIbITa 3apYOEXKHBIX CTPaH.

B cBoeit pabore MBI cuMTaeM HeOOXOIVIMBIM
VICCTIEIOBATh  YTOJIOBHOE  3aKOHOJATEIbCTBO
ctpaH - yuactHun EASC (Apmennn, Kasaxcrana,
Benopyccun, KbIpreisacTana) B 4acTy peraMeH-
TalU OTBETCTBEHHOCTY 3a HEOKa3aHIe TIOMOIII
6onpHOMY. ObpamieHne K KopeKcaM Ha3BaHHBIX
rOCyfapcTB OOYC/IOBJIEHO HECKOJIbKUMU IIPU-
YHaMu. Bo-IepBBIX, Hepegko Takoe W3ydeHue
MIO3BOJISIET HAVITU VIHBIE PEUIeHUs TeX VI MHBIX
npo06IeMHBIX BOIPOCOB, HA YTO HEOIHOKPATHO
obpamanoch BHUMaHMe B muteparype [10]. Bo-
BTOPBIX, 0ObefIMHEHNE TIePEYNCIeHHBIX CTPaH B
eITHOe 3KOHOMIYECKOe IIPOCTPAHCTBO Tpebyer
olpefie/IeHHON TapMOHM3AIY 3aKOHO/JaTe/IbCTBA,
YTO HMPSIMO 3aKPEIUIEHO B PA3/IMYHBIX MEXIIPABI-
TEeNIbCTBEHHBIX cornamenuax [4]. JJymaercs, 4To
Yl B 9aCTY YCTQHOBJICHNUS YTOJIOBHOM OTBETCTBEH-
HOCTU He JJOJDKHO OBITb MICKTIOYeHNIT. B-TpeThux,
3aKOHOJIATe/IbCTBO IIEPEUNCIEHHBIX CTPaH CyIlje-
CTBEHHO OOHOB/IEHO B IIOC/IENHNE TOMbI, B TOM
YyICJIe TTIOCPEACTBOM IPUHATUSA HOBBIX KOIEKCOB,
I, COOTBETCTBEHHO, B oT/Imuue oT YK PO onm yxe
BO MHOTOM OTOIIIIV OT IPEALIeCTBYIOIETO COBET-
CKOTO OIIBITA, YTO MOXKET OBITb MHTEPECHBIM OT-
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€4eCTBEHHOMY 3aKOHOJATENI0 C MO3UIUY 3aUM-
CTBOBAHA.

JTak, HaxkasaHMe 3a HeOKasaHMe IOMOIIY
6onpHOMY mpemycMoTpeHo B cT. 124 YK PO. B
IBYX YacTSX CTaTb/l OTBETCTBEHHOCTb Andde-
pEHIpOBaHa B 3aBUCHMOCTY OT HACTYIMBIINX
nocnencTeuii. Tak, B 4. 1 ¢T. 124 YK B KauecTBe
KPYMIHOOOpa3yoIlero IpusHaka yKa3aHO IpH-
YJHEeHMe CpPefiHell TSHKeCTU Bpefia 30POBbI0 00/Ib-
HOTO, a B 4. 2 TOBOPUTCS y>Ke O [ABYX BapMaHTax
IIOCTIEICTBUIT — O TSDKKOM Bpefie 3[J0POBbI0 00TIb-
HOTO VIV HACTYIJIEHUY €TO CMePTI. 3aMeTUM, 4TO
B OT/IMYME OT IPEIIECTBYIOLIET0 3aKOHOAATENb-
cTBa caM (aKT HeOKa3aHMs IIOMOIIM 6OTBHOMY B
VYK P® gexpMMMHaIN30BaH, 4YTO IPeCTABIACTCA
HaM 000CHOBaHHBIM, TaK KaK HapsIy C yTOIIOBHOII
CYLIECTBYIOT U JAPYT¥Me BMOBI OTBETCTBEHHOCTH,
K KOTOPBIM MOXXET OBbITb IIPUBJICYEHO JIMIIO, He
OKasaBlilee TIOMOIIb OOIPHOMY IPYU MPUYNHEHUN
JIETKOTO BP€Jja €T 3[J0OPOBbIO VIV IIPY OTCY TCTBUN
TaKOBOTO.

B Teopun yronoBHoro npasa obpaiaeTcsi BHU-
MaHUe Ha TO, 4TO Te (OPMYIMPOBKY, KOTOPbIE UC-
II0/Ib3yeT 3aKOHOJATeNTb IIPY KOHCTPYMPOBAHUM
COCTaBa aHAM3UPYEMOTrO HPECTYIUIEHNS, BBI3bI-
BAIOT OIpeJie/IeHHbIe CTIOKHOCTY Y IPaBOIIpYMe-
HUTe/A. Tak, B 4aCTHOCTH, MCCIeOBATe/V MY T
O TOM, 4TO CETOf{HS B CBSI3U C OTCYTCTBMEM COOT-
BETCTBYIOIIETO OIIpele/ieHNs A Ha YpOBHE 3aKOHa
HeT e[VHCTBA TOYEK 3PEHVSI OTHOCUTEIBHO Tep-
MuHa «60mbHOI» [2; 7]. HekoTopsle aBTOpPBI 06pa-
I[AI0T BHUMaHUE Ha TO, 4YTO, HECMOTPs Ha JIOCTa-
TOYHO IIMPOKUII KPYT CyOBEKTOB, KOTOPbIE MOTYT
HeCTM OTBETCTBEHHOCTD 10 CT. 124 YK, dakruye-
CKM Ha IIPAKTYUKe IIPVBJIEKAIOTCS 10 TAHHOJ CTaThbe
TO/IBKO MEJMIIVIHCKUEe PAaOOTHUKM, 4TO TpelyeT
OIIpefie/IeHHbIX KOPPEKTUPOBOK B YaCTU YTOUHe-
HUS [IPU3HAKOB CyObekTa [6], a TaKkXe Ha TO, YTO
UICXOAs1 13 OIAHKETHOTO 3aKOHOJATeIbCTBA HET
YeTKOTO MMOHMMAHMs TOTO, KTO I B KAKOM 00beMe
JO/DKEH OKa3bIBaTh pas3/IMYHbIe BUJIBI IIOMOIIN, B
CBS3Y C YeM TPY[HO YACHUTD, B KAKUX CIy4asiX TO
VLY VIHOE TIOBefieHJie MOXKHO OLIeHUTh KaK HeoKa-
3aHue oMoy 6onbHOMY [16]. He Habmonaercs
B IYOIMKALMAX 110 JAHHON TeMe, a TaKXKe B KOM-
MEHTApUsIX K YTOTOBHOMY 3aKOHY eMHCTBA TOYeK
3pEeHUA OTHOCUTE/IbHO YBaKUTEIbHOCTY IPUYNMH
HeoKasaHys rnomouy 6onbHOMYy [1]. YkaseiBaioT
CIIelIa/IMCThI ¥ Ha IPOOIeMy, CBsI3aHHYIO C COIVIa-
COBaHHOCTDIO CAHKIIMII CO CMEKHBIMIU COCTaBaMMI
[3]. VIsyuus cyme6Hy10 mpakTuky, V1. V. Harophas

B OJJHOI U3 CBOMX paboT oOpaljaeT BHUMaHUe Ha
TO, YTO IIPABOIPVUMEHNUTETb VCIIBITBIBAET OIIpesie-
JIEHHBIE C/I0)KHOCTMY, CBA3aHHBIE C OTTPAHNYEHNEM
COCTaBa IpPeCTYIUIEHUs, NPeJyCMOTPEHHOIO CT.
124 YK, OT CM@XHBIX, HepeIKO OIIO0YHO KBaIN-
buIupysa Te WM MHBIE AEVCTBUA 110 Ha3BAaHHON
CTaTbe, B TO BpeM: KaK OHUM OXBaTBbIBAIOTCA 4. 2 CT.
109 YK [8].

Kak mepeuncienHble NpoOeMBbl pelleHbl B
crpanax EA9C? B YK Kasaxcrana, npuHATOM B
2014 r., MeIUIMHCKNE YIOIOBHbIE IIPABOHAPYIIE-
HIA BbIfIEJIEHBI B OTAENbHYIO IMIaBy 12 ¢ aHano-
TMYHBIM Ha3BaHMEM, KOTOpas HaCUUTBIBAeT CeMb
crareil. IloguepkHeM, 4TO epBOHAYAIbHO CT. 320
YK KasaxcraHa uMmena copeprkaHue, CXOHOE CO
cT. 124 YK P®. OpgHako B Hacrosllee BpeMs OHa
CYIL[eCTBEHHBIM 00pa3oM OTpejaKTMpPOBaHa, M B
Hell yCTaHOBJIEHa OTBETCTBEHHOCTDb 3a «HEOKa3a-
HIe MeIMIVMHCKOI IoMomy 60n1bHOMY 6e3 yBa-
JKUTE/IbHBIX [IPUYMH JIUIIOM, 00s3aHHBIM ee OKa-
3bIBaTh B COOTBETCTBMM C 3aKOHaMy Pecrry6nmkm
Kasaxcran u (w1m) cTaHgapTaMu OpraHU3ALN
OKa3aHMs MeVIIVHCKOM momoiuy, u (1) mpa-
BUIAMM OKa3aHMA MEIMIIMHCKON IOMOIIY, eC/n
3TO IOBJIEK/IO [0 HEOCTOPOXKHOCTY NpUUYNHEHMe
CpeflHell TSXKeCTV Bpelia 30POBbI0 6HOIHLHOTO»
[15]. KBa/munupyromme NpusHaKy NAEHTIYHBI
4. 2 ¢T. 124 YK PO. IloHaTuie MeTUIIMHCKON I10-
Moty packpbiBaeTcs B cT. 1 Kogekca Pecrry6nmkm
Kasaxcran «O 3mopoBbe Hapoja U cucTeMe 3fpa-
BOOXPAaHEHUsI» — 3TO «KOMIUIEKC MEIVIIMHCKUX
YCIIyT, HaIlpaB/IeHHBIX HAa COXpPaHEHMe M BOCCTa-
HOBJIEHJE 3[JOPOBbs HaceleHNs:A, BKI0Yas JeKap-
cTBeHHOe obOecredeHue». OOpaTuM BHUMaHVe
TaK)Xe Ha To, 4yTo B cT. 317 YK Kasaxcrana ycra-
HOBJIEHa CaMOCTOATE/IbHAsA OTBETCTBEHHOCTb 3a
HeHaJljIeXxalljee BbIITOJTHEHMe TPOQeCcCHOHaIbHBIX
00513aHHOCTell MeVIIVHCKUM WIN (apMalieBTu-
4eCKMM pabOTHUKOM.

B YK Pecnry6nmukn benapycs B cT. 161 ycraHas-
NVMBaeTCA OTBETCTBEHHOCTD 32 HEOKA3aHVEe Mey-
LVIHCKOJI TIoMo1y 6onbHOMY nuny. Obpaiaer Ha
ce6s1 BHMMaHME TO, YTO, IOMUMO KOHKpPeTU3al[un
BJJJa TIOMOIIM, KOTOpas He OKa3bIBaeTcsd, B 4. 1
aHa/IM3MPYeMOIl CTaTbyl KOHKPETU3UPYIOTCA NPU-
3HaKM CyO'beKTa IPeCTYIUICHNS: 9TO MOXKeT OBbITh
MEIMLIVMHCKUI paboTHMK 1160 MHOe NuIo, 00s-
3aHHOE€ OKa3bIBaThb MEAINOMOIIb B COOTBETCTBUU
¢ 3aKOoHOfIaTeNIbcTBOM Pecrry6rmku benmapycs [14].
B otmnune ot YK PO, B 4. 1 ct. 161 YK Pb cocras
CKOHCTPYMPOBaH N0 TUIy GOPMAIBHOTO, HO IIpU
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3TOM B Ka4ecTBe KBAIMPUIVPYIOUUX IPU3HAKOB
B 4. 2 TOJ K€ CTaTbU YKa3aHbl CMEPTb OOIBHOTO
VTV TIPUYMHEHNE TSKKOTO TEJIECHOTO IOBPEXKTie-
HuA. AnanornyHo YK Kasaxcrana B YK benapycu
B CT. 162 ycTraHOB/IEHA CaMOCTOATE/IbHAs OTBET-
CTBEHHOCTD 3a HEHaJyIeXalllee MICIIOTHEHNE TIPO-
(deccroHaNbHBIX  005A3aHHOCTENl MEAMIVHCKUM
PabOTHUKOM.

B noBom YK Apmenun, npunarom B 2021 r,
3aKOHOJZIaTe/Ib OTKa3a/csA OT COCTaBa HEOKAa3aHUA
nomMouy 6ONTBbHOMY B TOM BUJie, B KOTOPOM OH
U3BECTEH OTEYeCTBEHHOMY 3aKOHOfaTeNmo (Ipum
aToM 3aMeTuM, uto B YK Apmennn 2003 r. mopo6-
HBIJL cOCTaB ObLI, M OH MMEJI CXONHbIE CO CT. 124
YK PO ¢popmymnposkn). OgHaKo OTCyTCTBUE OT-
IENbHOI CTaTbyl He O3HA4YaeT, YTO 3aKOHOJIATe/lb
ApMeHNUM IOTHOCTDIO IEKPMMIHA/IN30BaJ COCTaB
HeoKasaHys oMoy 6ompHOMY. PakTIyecKu OH
BKJIIOYEH B CTAaTbI0 00 OTBETCTBEHHOCTH 32 OCTaB-
neHue B omacHocTu. Tak, B 4. 1 cT. 182 YK Apme-
HuM rosoputcs: «Heokasanme HeoOXopmumon u
3aB€JOMO HEOT/IOKHOJ IIOMOIIV JINITY, HaXOAIlle-
MYCSl B OIIACHOM JI/IS >KM3HU VJIU 3I0POBbS COCTO-
SAHUY Y TUIIEHHOMY BO3MOXXHOCTH IPUHATHS Mep
K CaMOCOXPaHEHUIO, €C/IY BUHOBHOE M0 MMENIO
pearbHyI0 BO3MOXHOCTb OKa3aHMA IOMOILIY 3TO-
MYy JUILY, WIM HeCOOOleHue O HeoOXORMMOCTH
OKa3aHMA IOMOILM COOTBETCTBYIOILEMY OPraHy,
ec/u He ObII0 00513aHO 3a60TUTHCS O HEM U CaMO
He ITIOCTaBUJIO €TO B ONACHOE J/ISl )KM3HM COCTOS-
Hue» [13]. Crierpudukoii JaHHOTO COCTaBa SBJSET-
C YKasaHNe Ha HeOOXOAVIMYI0 VIV HEOT/IOXKHYIO
IIOMOIIIb, TPV 3TOM HaOMI0AaeTCsl MUHUMAaIbHAsS
KOHKpeTH3alus IPU3HAKOB CYO'beKTa IIpecTyIIe-
HIIS, @ COCTaB MMeeT GOPMAIbHYI0 KOHCTPYKIINIO.
[IpyyeM HM B OJHOV M3 4YacTell aHAIU3MPYEMON
CTaTby O IOCTENCTBUAX B BUJI€ Bpeia 3[0POBBIO
VUIM CMEPTY He TOBOPUTCA.

B YK Koiproisckoit Pecriybnuky, mpuHATOM
OTHOCUTENIbHO HegaBHO, B 2021 1., B 11aBe 22
«[Ipectymnenns B chepe MenuumHcKoro un gap-
MalleBTUYECKOTO  OOCTY)XMBAHUA  JIMYHOCTI»
0o0BeTHEHO BOCEMb CTaTeil, B TOM YNCJIe B Hee
BK/TIOYEHA U CTaThsi 00 OTBETCTBEHHOCTH 3a He-
HaJyIeXXallee JCIOMHeHe IPogeCcCHOHANTbHBIX
00513aHHOCTel MEAMUVMHCKUM WM QapMales-
TU4ecKuM paboTHMKOM (cT. 146). O6pamjaer Ha
cebs1 BHUMaHUe TO, YTO 3aKOHOHaTenb KbIprois-
CTaHa IIOJ, HEHaJJIeXKalllXM JCIIOJTHEHMEM IIPO-
(dbeccroHaNbHBIX 00513aHHOCTE TIOHUMAET U «He-
OKa3zaHyue MeVIMHCKON IoMoly 6ompHOMY 6Oe3

YBXUTEIbHBIX IPUYNH MEAMIMHCKIM pabOTHU-
KOM, KOTOPBIIT ObUT 00513aH U ¥IMe/l BO3MOXKHOCTD
OKasaTb Takyio momoinb» [12]. B kadectBe 06s-
3aTeTbHOTO NpY3HAKa OCHOBHOTO COCTaBa B 4. 1
cT. 146 YK KbIpreiscTana ykazaHO Ha IpMYMHEHME
[0 HEOCTOPOXXHOCTY 3HAYMTE/IbHOTO Bpefa, a B
4. 2 yCTaHaB/IMBAeTCs Oojiee CTpOrast OTBETCTBEH-
HOCTb B C/Ty4ae IPUYMHEHNA TAKKOTO Bpeqa.

B 1jen1oM m3yueHne yrooBHOTO 3aKOHOAATENb-
ctBa cTpad EA9C B yacTy permaMeHTaluy OTBET-
CTBEHHOCT! 3a HEOKasaHNe IOMOLIM OOIbHOMY
II03BOJIAIET HAM OTMETUTD, YTO CETOfJHA KOHCTPYK-
LUV M3YYEeHHBIX HOPM B Ha3BaHHBIX CTPaHaX U B
YK P® nmerot cymectsennble oTnnyan. [lpudyem
ec/M B IepBOHAYA/IBHBIX PeJaKIMAX KOJIEKCOB 1
B Poccum, 1 B ucceoBaHHOM 3aKOHOJATEIbCTBE
crpaH - ydactHuy, EADC Habop mpusHakoB He-
OKa3aHuUs IOMOIY O60TbHOMY OBUT UJIeHTUYEH, TO
CErOJH: OH CYIIEeCTBEHHO OT/INYAeTCS.

B ducie MOMOXUTEIbHBIX MOMEHTOB CIIEfyeT
OTMETUTDH CIefyiolye. Bo-1mepBhIX, 9TO OTKa3 OT
VICIIONIb30BAHMsI TePMUHA «OONBHOI» B HEKOTO-
pbIX cTpaHax, HanpuMmep B YK Apmennn, Tak Kak
Ie/ICTBUTE/IbHO OH He OTpa)kaeT BCeX TeX CiIyda-
€B, KOIjja /NIy HO/DKHA ObITh OKa3aHa MeLUIVH-
CKas moMoIb (Tak, 6epeMeHHOCTb He SIBIISIEeTCS
0071e3Hb10). BO-BTOPBIX, 9TO KOHKpeTU3aIys Bujia
HOMOIIY — MEeUIIHCKON, a TaKXKe yKasaHye Ha
MEIMIMHCKOTO pabOTHUKA VIM VHOE JINII0, 00s-
3aHHBIX OKAa3bIBaTh VMMEHHO MEJUIIVHCKYIO IIO-
MOII[b, YTO MCK/TI0YaeT BO3MOXXHOCTD KBanmnuduKa-
LIV I1I0 IAaHHOM CTaTbe CIy4yaeB HEOKa3aHMA MHOM
nomo1y (Bo Bcex cTpaHax, Kpome Apmennn). Ha-
IpuMep, B HEKOTOPBIX IyO/IMKAIVSX IIpefIaraeT-
cA npuMeHATSH cT. 124 YK PD B cutyanuax, korja
BOJUTE/b He MIPESOCTAB/IACT TPAaHCIIOPTHOE Cpefi-
CTBO MENMIMHCKMM PpabOTHMKAM /sl IIepeBO3-
Kyt OOJIBPHOTO B MEIVIIVHCKOE yupexaeHue [16].
B-Tperbux, Hanmuuye B KOEKCaX OTHENbHBIX CTa-
Teil (MM OTHE/IPHOTO COCTaBa, 0O BEANHEHHOTO B
OIHOJI CTaThe C HeOKa3aHyeM ITOMOIY H0TbHOMY)
00 OTBETCTBEHHOCTV 3a HEHAJlIeXalllee BBINOJI-
HeHue Npo¢ecCroHaTbHBIX 0053aHHOCTEN Mef-
IMHCKMM pabOTHMKOM (BO BCeX CTpaHaX, Kpome
ApMeHuM), 4YTO IO3BOJISAET YETKO OTTPAHNYUBATD
clyyay 4muCTOro OespeitcTBus (IIpM HeOKa3aHUU
IIOMOIIY) ¥ CMEIIAaHHOTO 6e3/eiicTBuUsA (Ipy OKa-
3aHUV HEeHaJJIe)Xalllell IOMOLIM, He B IOTHOM 00'b-
eme). JlymaeTcs, 4YTO JONOTHEHNE JIeJICTBYIOLIETO
YK P® anamormyHoit cratbeil CIOCOOCTBOBAJIO
OBl COKpalLleHNI0 KBaIM(PUKALMOHHBIX OLINOOK
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Ha TpakTuke. V mocienHee, Ha YTO XOTENOCH ObI
O6paTI/[Tb BHMMAaHIE, — 9TO BbIJJE€/I€CHNE CAaMOCTOA-
Te/IbHO I7IaBhI B YI‘O)'IOBHBIX 3aKOHax I/I3y‘IeHHbIX
CTpaH, O6’beﬂMHHIOH.[eI7[ MeIMIVHCKNE IIPECTYIIE-
HWA, 9TO, 110 HallEMY MHEHNIO, ABJIAE€TCA BEPHDIM,
TaK KaK TeM CaMbIM 3aKOHOJjaTeNb Mpuaan 60mb-
OIyro CUCTEMHOCTD 3aKOHY B 9aCTN OTBETCTBEHHO-
CTU 3a IIpECTYIUIEHVIA, COBEpLIaEMbI€ B MEAVIIIVIH -
ckoit cdepe.

Cnucox ucnonv308aHHbIX UCHOYHUKO8

1. Amenuna A. C. YBaxuTenbHble IPUIMHDBI HEOKA3AHMA
oMol 60/IbHOMY KaK OCHOBaHMSA IS MCKIIOUEHUs yTO-
JIOBHOJI OTBETCTBEHHOCTM // MepuiuHckoe mpaso. 2018.
Ne 1. C. 27-29.

2. Acvkos H. H. OcobeHHOCTU CyObeKTHOIO COCTaBa OT-
HOIIIEHNII B CBA3K C MEAMIIVHCKOIL [esITe/IbHOCTDIO /IS Lie-
et mpuMeHenys crareit 123 u 124 YK PO // Cyznpa. 2020.
Ne 2. C. 34-37.

3. Topenos I B. K Bompocy 06 yromoBHO-IIPaBOBOM CO-
Iep>KaHMY TOHATHS HeOKasaHus1 nomolu 6onsHOMY // Poc-
cumckuit cinemoBaTentb. 2012, Ne 23. C. 24-25.

4. oroBop o EBpasuiickoM 3KOHOMMYECKOM COH03€
(mopmmcan B r. Acrtane 29.05.2014). URL: http://www.
eurasiancommission.org (mara o6pamenns 06.10.2023).

5. Uxpannuxos B. H. IlanueHTa He BepHyTb, HO Bpa-
va Hakasatb MoxxHo. URL: https://chelovekizakon.ru/dela/
pacienta-ne-vernut-no-vracha-nakazat-mozhno?ysclid=Ine7
ksOtp5629154116 (mara obpamenus: 06.10.2023).

6. Kynmvkun A. CyO'beKT OTBeTCTBEHHOCTH 32 HeOKa3aHue
nomotu 6ompaOMY (cT. 124 YK P®) // YromosHoe mpaso.
2014. Ne 1. C. 41-43.

7. Moy, . Heokasanue momomut 601bHOMY // 3aKoH-
HOCTb. 2006. Ne 11. C. 34-36.

8. Haeopuas V. JI. Heokasanue momomy 6OIBHOMY:
tpysuoctu kBanudukaunu (cr. 124 YK P®) // YronosHoe
mpaso. 2023. Ne 6. C. 51-61.

9. Cyne6Has CTaTHCTHUKA 110 A€IaM, PacCMATpPUBAEMBIM
(denepabHBIMI  APOUTPAKHBIMU  CyAaMy, (efepanbHbl-
MU Cygamy OOIIell OPUCAUKIUY U MUPOBBIMU CYAbSIMIL.
URL: http://cdep.ru/index.php?id=5 (mara obparenus:
07.10.2023).

10. Ioopoiikuna V. A. 3apyOexHBII ONBIT U IIpeeM-
CTBEHHOCTb IIpM IIOCTPOEHMM CUCTE€MbI HaKas3aHmil B Poc-
cuu // Busnec. O6pasosanne. IIpaso. 2012. Ne 4. C. 247-250.

11. CK: B 90 % paccefoBanuii B OTHOIIEHNN Bpayel
HnopTBepXKAaeTcss ux HeBumHOBHOCTb. URL: https://tass.ru/
obschestvo/5387580 (mata obpamenyst: 07.10.2023).

12. Vronmosubiit Kopmekc Keiproisckoit Pecrybmuxm ot
28.10.2021 Ne 127. URL: http://cbd.minjust.gov.kg/act/view/
ru-ru/112309%cl=ru-ru (gara obpamenns: 08.10.2023).

13. YromoBHblit Kopmekc Pecnybnmkm Apmenns (mpu-
AT 05.05.2021). URL: http://parliament.am/legislation.
php?sel=show&ID=1349&lang=rus  (mara  o6pareHus:
08.10.2023).

14. YromoBHbIT Kofiekc Pecmry6mmkm Dbemapych ot
09.07.1999 Ne 275-3 URL: https://pravo.by/document/?guid=
3871&p0=Hk9900275 (mara obpaienus: 09.10.2023).

15. Yronosubut Kopekc Pecny6nmuxu Kasaxcran ot
03.07.2014 Ne 226-V. URL: https://adilet.zan.kz/rus/docs/
K1400000226 (mata obpamtenus: 09.10.2023).

16. Iviearosa O. A., Meuwun V. B. HeokasaHne IOMOIII
6OIIbHOMy3 TeOpeTI/I‘-IeCKI/Ie ACIIEKThI HpaBOHpMMeHI/ITeIIb-
Had npakTuka // MegnumHckoe mpaso. 2014. Ne 6. C. 26-32.

References

1. Amelina A. S. Valid reasons for not helping a patient as
grounds for excluding criminal liability // Medical Law. 2018.
No. 1. P. 27-29 [in Russian].

2. Askov N. N. Features of the subject composition of
relations in connection with medical activity for the purposes
of applying Articles 123 and 124 of the Criminal Code of
the Russian Federation // Judge. 2020. No. 2. P. 34-37 [in
Russian].

3. Gorelov G. V. On the question of the criminal-legal
content of the concept of non-provision of assistance to the
patient // Russian Investigator. 2012. No. 23. P. 24-25 [in
Russian].

4. The Treaty on the Eurasian Economic Union (Signed
in Astana on 29.05.2014). Available at: http://www.
eurasiancommission.org (date of application: 06.10.2023) [in
Russian].

5.Ikryannikov V. N. The patient cannot be returned, but the
doctor can be punished. Available at: https://chelovekizakon.
ru/dela/pacienta-ne-vernut-no-vracha-nakazat-mozhno?ys
clid=Ine7ks0tp5629154116 (date of application: 06.10.2023)
[in Russian].

6. Kulkin A. The subject of responsibility for failure to
help the patient (Article 124 of the Criminal Code of the
Russian Federation) // Criminal Law. 2014. No. 1. P. 41-43
[in Russian].

7. Myts Ya. Failure to help the patient // Legality. 2006.
No. 11. P. 34-36 [in Russian].

8. Nagornaya I. I. Failure to help a patient: difficulties
of qualification (Article 124 of the Criminal Code of the
Russian Federation) // Criminal Law. 2023. No. 6. P. 51-61
[in Russian].

9. Judicial statistics on cases considered by federal
arbitration courts, federal courts of general jurisdiction and
magistrates. Available at: http://cdep.ru/index.php?id=5
(date of application: 07.10.2023) [in Russian].

10. Podroykina I. A. Foreign experience and continuity
in the construction of the system punishments in Russia //
Business. Education. Law. 2012. No. 4. P. 247-250 [in
Russian].

11. Investigative Committee: in 90 % of investigations
against doctors, their innocence is confirmed. Available at:
https://tass.ru/obschestvo/5387580 (date of application:
07.10.2023) [in Russian].

12. Criminal Code of the Kyrgyz Republic No. 127 dated
October 28, 2021. Available at: http://cbd.minjust.gov.kg/act/
view/ru-ru/112309%cl=ru-ru (date of application: 08.10.2023)
[in Russian].



I. A. PODROYKINA, E. D. TEPLYAKOVA. BULLETIN OF THE LAW FACULTY, SFEDU. 2023. Vol. 10, No. 4. P. 84-89 89

13. The Criminal Code of the Republic of Armenia
(adopted on May 5, 2021). Available at: http://parliament.
am/legislation.php?sel=show&ID=1349&lang=rus (date of
application: 08.10.2023) [in Russian].

14. Criminal Code of the Republic of Belarus No. 275-Z
dated July 9, 1999. Available at: https://pravo.by/document/?
guid=3871&p0=Hk9900275 (date of application: 09.10.2023)
[in Russian].

ITocmynuna e pedaxyuto 09.10.2023
Received October 09, 2023

15. Criminal Code of the Republic of Kazakhstan
No. 226-V dated July 3, 2014. Available at: https://adilet.zan.
kz/rus/docs/K1400000226 (date of application: 09.10.2023)
[in Russian].

16. Tsyganova O. A., Ivshin I. V. Non-provision of assistance
to the patient: theoretical aspects and law enforcement
practice // Medical Law. 2014. No. 6. P. 26-32 [in Russian].



VIIK 344414
DOI: 10.18522/2313-6138-2023-10-4-12

CrenanoB Koncrantun Bnagumuposny,
KaH/IMJAT IOPUANYECKUX HAYK, 3aBe YOI
Kadezpoii yTo/I0BHOTO IIpoLiecca u
KPVMVHAIVCTVIKI, IOPUANIECKNI PaKyIIbTeT,
IO>xHbI (eepanbHBI YHIBEPCUTET,

344002, r. PoctoB-Ha-Jlony, yn. M. Iopbkoro, J. 88,
email: kstepanov@sfedu.ru

Benmuko Anekcangpa AjeKCaHZpOBHa,
MAarucTp, pUANIecKit (paKynbreT,
FO>xHBI1 efepabHbI YHUBEPCUTET,
344002, r. PocToB-Ha-]lony,

yn. M. Iopbkoro, z. 88,

email: velic@sfedu.ru

Stepanov, Konstantin V.,

PhD in Law, Head of the Department

of Criminal Procedure and Criminalistics,
Law Faculty, Southern Federal University,
88 M. Gorky Str., Rostov-on-Don,
344002, Russian Federation,

email: kstepanov@sfedu.ru

Velichko, Aleksandra A.,
Undergraduate, Law Faculty,
Southern Federal University,

88 M. Gorky Str., Rostov-on-Don,
344002, Russian Federation,
email: velic@sfedu.ru

OCOBEHHOCTH ITPOLLECCYAJIBHOI'O ITOJIOZKEHM A
AT'EHTCTBA 11O CTPAXOBAHUMIO BKJIAZIOB B IEJTAX,
CBA3AHHDBIX C HECOCTOATE/IbHOCTbBIO
(BAHKPOTCTBOM)
¢

FEATURES OF THE PROCEDURAL POSITION
OF THE DEPOSIT INSURANCE AGENCY RELATED
TO INSOLVENCY (BANKRUPTCY)

AHHOTAIIMA. B cratbe paccMaTpMBAIOTCA IIPO-
671eMHbIe aCIeKThbl IPOLIEeCCYaNbHOTO MOOXKEHNS ATEHT-
CTBa IO CTPAXOBAHMIO BK/IA/IOB B PaMKaX yrOJIOBHOTO CY-
JIOIIPOU3BOJICTBA O KPYMIHAIBHOM OaHKPOTCTBE, @ TAKXKe
B paMKaX apOMTPa)XHOTO Hpoljecca B JelaX 0 GaHKPOT-
CTBe KPEJUTHBIX OpraHU3aIMil. ABTOpaMu IOJYepKHYTa
aKTya/lbHOCTDb MCCIeJOBaHMA, OTMEYEHbl OCHOBHBIE KOJI-
nM3nOHHBIe pobieMbl. C y4eToM 0COOeHHOCTeIl JaHHOI
KaTeTopuu Je/l IPOaHANINU3UPOBAHbI OT/e/IbHbIE TeH/IeH-
vy GOopMUPOBaHMA CYAeOHON TPAKTUKY, TIPEIOKEHDI
CIIoco6bI BOCIIOTHEHN A 3aKOHO/IATeNbHbIX IIPOOE/IOB.

KJIIOYUEBBIE CJIOBA: AreHTCTBO IO CTPaXOBAaHMIO
BK/IaJIOB; OAaHKPOTCTBO; OTBETCTBEHHOCTb; YTOMOBHOE
CYJOIPOU3BOJCTBO; CTATYC; Y4acTUe; KOIM3UA; KPUMM-
HaJIbHOe 6aHKPOTCTBO.

ABSTRACT. This article examines the problematic aspects
of the procedural position of the Deposit insurance agency
within the framework of criminal proceedings on criminal
bankruptcy, as well as within the framework of the arbitration
process in cases of bankruptcy of credit organizations. The
authors emphasizes the relevance of the study and notes the
main conflict problems. Taking into account the peculiarities
of this category of cases, individual trends in the formation of
judicial practice are analyzed, and ways to fill legislative gaps
are proposed.
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e06xouMOoCTh (POPMMPOBAHMSA TAKOV
CTPYKTYPbI, KaK TOCyHapCTBEHHas KOp-
nmopauys «ATEHTCTBO IIO CTPaXOBAaHMUIO
BK/IMazioB» (manee — ACB), cnoxxmnoch ncropmde-
CKM TIOf] BNMAHMEM MHOTUX BHYTPEHHMX 1 BHEII-
HuX akTopoB. Bmecte ¢ pasButuem puHAHCOBOI
CHCTeMbl TaHHOE BENOMCTBO, co3faHHoe B 2004
I., TaKOKe IepeXNBaJ0 MHOTMe TpaHCHOpPMALUIL.
VIsHayanmbHO KIII0YEBOM (byHKumei[ BeJOMCTBA
SABJ/SIIOCHh OOecIiedeHye CTpPaxOBaHMs BKJIAJOB.
Heckonpko nospnee ACB mpmobperaer momHo-
MOYIA MHCTUTYTa KOPIIOPATVBHOTO KOHKYPCHOTO
YIPaB/AIOIIEr0 IpY HECOCTOATETBHOCTY KPeIuT-
HbIX opraHmsaumit [4]. B 2008 r. ACB mony4aer
IIOJIHOMOYMA 1O (VHAHCOBOMY O3IOPOBJICHUIO
npepnpusatuir (O3 Ne 175 ot 27.10.2008). ITosn-
Hee, B 2013 1., rocynapcTso ynonHomounsaeT ACB
BecTu peectp HIID (O3 Ne 422 or 28.12.2013) [1].
HecmoTpss Ha MHOXeCTBO (YHKUMIT areHT-
CTBa, OCHOBHas TPYIIIa COCPeJOTOYEeHA Ha flelax,
CBA3AaHHBIX C YyIpasgHeHueM (6aHKPOTCTBOM)
KPEeIUTHBIX OpraHmsanmit. Tax B COOTBETCTBUU C
1. 1 ct. 189.77 ®enepanbHoro 3akoHa ot 26.10.2002
Ne 127-®3 «O HecocTosATenpHOCTH (OaHKPOT-
cTBe)» [9] TONMBKO ATEHTCTBO MOXKET OCYILeCT-
BJIATb ITOJTHOMOYM KOHKYPCHOTO YIIPaBJIAIOLIEro
B fiefie 0 GAaHKPOTCTBE KPEJUTHBIX OpTraHM3alluil
[2]. BaxkHO OTMETUTH, YTO 3TO €IMHCTBEHHBIN
CTyd4aii, Korga B Jene 0 6aHKpPOTCTBE IIOTHOMO-
41l KOHKYPCHOTO YIPABJIAIOLIErO MPUCBOEHDI He
¢usnyeckoMy Iy, OCYIIECTB/AIONIEMY YacT-
HYI0 IPAaKTUKy apOMTPaXHOTO YIIPABJIAIOIIETO
(MHOTTA MMEIOIIeTO AKKPEAMUTAINIO B CIIeIVAIN-
3MPOBAHHOI OpraHM3alUy Il BefieHusA Jen o
OaHKpPOTCTBE CIelMaIbHBIX CYOBEKTOB), a JIUIY
fopuandeckoMy. C 3TOro M HA4MHAETCA OCHOB-
Has MpobseMaTyKa paccMaTpUBaeMOro BOIIPOCa,
TaK KaK BCA 3aKOHOZIaTe/IbHaA 6asa, perymmpylo-
as Kak apOuTPaXHYI U aJMUHNUCTPATUBHYIO,
TaK U YIOJIOBHYI0 ¥ YTOJIOBHO-IIPOLIECCYa/IbHYIO
cepy 6aHKpOTCTBa, 3aTOYEHA IIOf], TOJTHOMOYS
U OTBETCTBEHHOCTb KOHKPETHO OIIPeieJIeHHOTO
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B CyZeOHOM aKTe O BBEIEHNUM TOJ MM MHOM IIPO-
Leaypbl 6aHKPOTCTBA PU3NYECKOTO JIMIA CO CIIe-
L[VIa/IbHBIM CTATyCOM.

Camoe BaKHOe, Ha 4TO 3/]eCb CTOUT OOpaTUTh
BHJMMaHM€ KaK Ha Ba)XHENIIYI0 MaTepUaNbHYIO U
IPOLIECCYa/IbHYI0 TapaHTUIO HaJJIeXKaIlero Mc-
MOJTHEHNsT O0s3aHHOCTEN «IMKBMAATOpa» OaH-
KOB, — 9TO OTBETCTBEHHOCTb apOUTPa)KHOTO
ynpasysmwomero. Tak, B cay4ae HEUCIIONTHEHU:A
VIV HEeHAJIIeXKAIlero VICIOMTHEeHN A 0053aHHOCTeT],
BO3JIO)KEHHBIX Ha apOMTPa’KHOTO YIIPABJIAIOIIETO
B COOTBETCTBMM C (efiepalbHbIM 3aKOHOM WA
denepanbHbBIMM  CTaHAAPTaMM, apOUTPAXKHBIN
YIPAaB/IAIIMNI MOXeT OBITh OTCTPaHEH OT JC-
IMOJIHEHUA cBouXx o6Os3anHHOCTelr (cT. 20.4 3aKkoHa
0 0aHKPOTCTBE), a B C/IydYasX Cepbe3HBIX Hapy-
IIeHNT ¥ BOBce AuckBanueuiypoBaH (4. 3.1-8
cT. 14.13 KoAIl P®) win mpusiedeH K yTromoB-
Hoit oTBeTcTBeHHOCTH (CT. 195, 196 1 201 YK PD
[8]). Ho BO3MO>XHO /1M1 IpUIMeHeHe JaHHBIX HOPM
K apOuTpaxHOMy ympasnAwomemy B mune ACB?
O4eBUHO, 4YTO HET, BeAb OTCYTCTBYIOT WHbIE
JINIIA, YIIOTHOMOYEHHbIE Ha BeJleHMe INPOLEeNypPbl
0 HEeCOCTOATENbHOCTY KPEIUTHON OpraHM3alNMu,
U B C/Iy4ae IPUMEHEHNA YKa3aHHBIX IONTOXEHUI
BeCh OAHKPOTHBIII ITPOLiecC IepecTaHeT PYHKIMO-
HUPOBATh.

To ecTb U3 BbILIEYKa3aHHOTO BBITEKAET, YTO
MaKCUMa/JbHOM AJMUHUCTPATUBHON CaHKUMNEN,
BO3MOYKHOM JI/Is IpMeHenuA B oTHomeHnn ACB
KaK KOHKYPCHOTO YIIPaBJIAIOLIETO, SAB/IAETCA Ha-
JIOKeHMe afiMUMHUCTpaTuBHOrO mmrpada po 100
ThIC. py6neit. Ho 4to Takoe 100 Thic. pyOreit mis
MHOTOMMWIMAPIHOM TOCYJapCTBEHHON KOPIIO-
paunn? BerxopuTt, 4To QaKTMYECKN HUKAKUX PbI-
YaroB BIMAHMA Ha KOHKYPCHOTO yIPaB/IAIOIIETo,
3aMIHTEPECOBAHHOTO B OTHOILIEHUM MaKOPUTAp-
HOTO KpeuTopa — HeT. JlaHHOe 06CTOATEeIbCTBO
OTATYAETCA TEM, YTO B Ka4eCTBe TaKOTO KPeUTO-
pa unHorpa BpictynaeT camo ACB. B npogomxenne
PaccCMOTpPMM  BBIIIEYKa3aHHYI0 3aMHTEPECOBAH-
HOCTb C MOXKOPUTAPHBIM KPEIUTOPOM.
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Tak, B cootBeTcTBUM C II. 2 CT. 20.2 ®3 «O He-
COCTOATENBPHOCTY (OAHKPOTCTBE)» apOUTPaKHBIM
CY[IOM B KayeCTBe KOHKYPCHbBIX YIPABJIAKLINX He
MOTYT OBITh YTBEP>K/JeHBI B fiefie 0 0aHKPOTCTBE ap-
OUTpaKHBIEe YIIPAB/IAONINE, ABJAIONNEC 3alHTe-
PEeCOBaHHBIMM JIM1LIAMY 110 OTHOIIEHMIO K IOJDKHMU-
Ky, KpegurtopaM. Ho B cryyae ¢ ACB cknapbiBaeTcsa
BCEI7ia OflHAa ¥ Ta >Ke IIPAKTMKA: OHO SABJIAETCA KaK
KOHKYPCHBIM YIIPaB/IAIOLINM B Jiefie 0 0aHKPOTCTBE
KPEeUTHO} OpraHu3aluy, TaKk U MaKOPUTAPHBIM
KpPEeJUTOPOM B CBA3M C OCYLIECTBJIEHMEM UM IIa-
pajUienbHOI PyHKIVM obecriedeHNst CTPaXOBaHMA
BK/Ia7i0B. To ecTb (pakTu4ecky 3To0 HaCTONBKO IJI0-
0a/IbHasA KOJUIM3A HOPM, YTO T€PAETCS CMBICTIOBAA
Harpyska caMoil IpOLeAypbl HECOCTOATETbHOCTHI
KaK Croco6a He3aHTepeCOBAHHOTO YpPeTyInpoBa-
HIIA B3aIMOOTHOILEHNII KPEAUTOPOB U NOKHMKA.

Tyt ke cromt paccmorpeTp TOT (PaKT, UTO
OOJIBIIMHCTBO JIICTBUII apOUTPa>KHOTO YIIPaB-
JIAIOIIEr0 TO/DKHO OBITh COITTACOBAHO C KOHKYpC-
HBIMI KpeJUTOPaMU, B TOM 4NC/Ie U YTBEPKIeHMe
pacxofioB Ha NpOBefieHe IpoLefyphl. A B ciry4ae
¢ ACB cknappIBaeTca cUTyalus, KOrjja areHTCTBO
(kak Ma>KOPUTApHBII KPEAUTOp) caMoMy cebe
(kak KOHKYPCHOMY YIPAaBJIAIONIEMY) COITIACOBBI-
BaeT MHOTOMII/IMOHHbIE PACXOJIbl 33 CUET CPEJICTB
u 6€3 TOro HaxXofALIeNiCA B TSDKENIOM (PMHAHCOBOM
HOJIOKEHNM KpeauTHoi opranmsauuu. Hu o ka-
KOJi He3aMHTepeCOBAaHHOCTY (HENTPaTbHOCTH,
He3aBUCUMOCTH) TYT peun He UJIET.

Hanee, paccmaTpuBasA y>Ke YrOJIOBHO-IIPOLLEC-
CYaJIbHYIO cOCTaB/AIYI0 nonoxennsa ACB, cto-
UT OTMETUTD, YTO «OAHKPOTHBIE» HPECTYIUICHNUA
ABJIAIOTCA OHUMU U3 Hambosee CIOXKHBIX C IO-
suuyy npumenennsa Hopm YK PO, nporusopeii-
CTBYIOLIMX TAKOMY SIBJIEHMIO, KAK KPUMIHAIbHOE
6aHKpoTcTBO (CT. 195, 196, 197 YK P®). Yuensre-
IOPUCTBI YTBEP)KJAIOT, UTO CYIIECTBYIOIAsA IIPaK-
TUKa 110 TAaKMM Jie/laM II0THA IIPOTUBOPEUNIi, TaK
KaK B CBA3Y CO C/IOKHOCTBIO PacceJOBaHNSA YIo-
JIOBHBIX Jle/l PACCMAaTPMBAEMON KaTeropuy Opra-
HaM, OCYIIECTB/IAIOLMM PaccleloBaHNe, MpoIle
KB/IMUIVPOBATh JesHNE II0 «YHUBEPCaTbHOI»
ct. 159 YIIK PO [7].

C nosunum e>xerogHoit MpakTUKM MTOKa3aTelb
KPVMMHAIbHBIX 6aHKPOTCTB COCTaB/IAeT He Ooree
1 %, a B cpegHeM — 60 OCY>K/IEHHBIX II0 COOTBET-
CTByIOUIeN Kareropuu jen. B mpepemax 80 % or
IAHHOTO YMCIA [ie]l pedb UIeT O NpefHaMepeHHOM
6aHKpoTcTBe (B paMKax cT. 196 YK P®), n 10 %
OTHOCSITCA K HEIIPAaBOMEPHBIM JIeVICTBUA IIpK OaH-

KpoTcTBe (B cooTBeTCTBUM €O CT. 195 YK PD) [3].
ATeHTCTBO IpPMHUMAET y4acTye B IIpeBalMpyIo-
1meM OOJIBLIMHCTBE i/, HO B KAKOM cTaryce?

N3 . 1.2, 2.2 Tlonoxxenus o HpefcTaBUTeNIe
KOHKYPCHOTO yIIpaBJsolero (Imkugaropa) ¢u-
HAHCOBOJI OpraHM3alMell yCMaTpUBaeTCs Pl MO-
JIO>KEHMIT, KOTOpBIe BIVSAIOT Ha IPOIeCCYyaabHBbIi
craryc ACB, B TOM 41c/ie B paMKaX YIOJOBHOTO
CYJOIpPOM3BOAICTBA, & MIMEHHO [4]:

— OTBETCTBEHHOCTb 3a IPOBEfIeHVE JIMKBIJA-
I[IOHHBIX IIPOLIEAYP;

— obecriedeHe B3aMMOJIEVICTBYSA C cOOpaHueM
(KOMUTETOM) KpPeAUTOPOB MKBUAMPYEeMOil u-
HaHcoBoit opranmsauyu (JI®O), apObuTpakHbIM
cypoM, banmkom Poccum m opramamm rocypmap-
CTBEHHOJ B/IaCTH;

- obecnieyeHne nprema (U3BATUA) BCETO MMY-
miectBa u fokymenTanun JIQO;

— OpraHusauysa MepOIpUATHII IO IIOVICKY, BbI-
ABJICHUIO, MICTPeOOBAHNIO 1 BO3BPATy MMYIIECTBA I
poxyMeHTanyy JIOO, HaXopAIMXCA Y TPEThUX JINLL;

- npenacrasnenne JIPO B oTHOLIEHNUAX C Tpe-
TBYIMM JINL[AMIA.

TaxuM 06pasom, 110 CMBICTTY [1e/ICTBYIOLLETO 3a-
KOHOJJaTe/IbCTBA, a TAK)Ke BhILIeyNoMsHyToro [1o-
noxenus, y ACB umMeercs [OCTaTOYHO MIVPOKUI
CIIEKTp HPOTMBOPEUYMBBIX QYHKIVIL M IIOTHOMO-
9Mif, HO HEMaJIOBa)XHO, YTO He MCK/TI0YEHO 1 He-
CeHle OTBETCTBEHHOCTI.

B menmAx ompepeneHns IpoIecCyayJbHOTO CTa-
Tyca ACB cTOUT BCIOMHNTD, YTO B IOPUNIECKON
IpUpoOJe CYIIeCTBYeT HECKOIbKO IIOAXONOB K
nnddepeHnMany yIaCTHUKOB YTOTOBHOTO CY/O-
npousBofcTBa. [Ipy aToM B psfie MccriefoBaHMit
yKa3bIBaeTCs Ha Ha/MdMe TeX WM VHBIX IPaB 1
06s3aHHOCTel1, 4TO 0becreunBaeT BO3MOXXHOCTD
uX 00'beiHEeHNA TI0f] OOIIVIM ITIOHATHEM «CYOBEKT
YTOJIOBHO-TIPOIleCCYa/IbHbIX OTHOIIEHMIT». B maH-
HOM KOHTEKCTe Ba)XHO IIOHMMATD yJacTye MNLA B
CaMOM IIpoljecce, YTO IpefnoaraeT Haimdye KOH-
KPETHBIX IIpaB 11 0053aHHOCTEI B COOTBETCTBUM C
IeTICTBYIOIVIM 3aKOHOJATEIbCTBOM [5].

XoTtenmoch 6B BBIIEMNTb  KIACCUPUKALNIO,
HpuBeieHHYI0 B pabore mop pepakuueit I. IT. Xu-
muueBoit n O. B. XuMndeBoii, aBTOpbl KOTOPO
IO/IaraloT, 4To Hamboee ajlekBaTHOE Auddepen-
IVIpOBaHMEe CYOBEKTOB YTOJIOBHOIO CYHOIPON3-
BOJCTBA [JO/DKHO BK/IIOYAaThb TPM KIIOYEBLIX Ha-
IpaBJIeHNs 10 IIPaBOCYObEKTHOCTH [6, ¢.75]:

1) mo mpaBOCYOBEKTHOCTM OPraHOB, OTHOCH-
IMNXCA K TOCYAAPCTBY WIN JO/DKHOCTHBIM JINLIAM:
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CY[l, CyAbs, IPOKYpOp, C/lefoBaTe/lb, Hadya/JlbHUK
CNIe[ICTBEHHOTO OT/€/Ia, OPraH JO3HAHMA U JJO3Ha-
BaTesb. VIM B JaHHOM OTHOLIEHUM OTBOJUTCSH, 110
MHEHUIO MCCTIefloBaTeiell, IepBOCTeNIeHHOe IIpe-
UMyllecCTBeHHOe mosnoxeHue. IIpu arom crary-
CY YYacCTHUKOB CBOJICTBEHHAa OTBETCTBEHHOCTD,
olpezenseMas UX AeATe/TbHOCTBIO (B laHHOM KOH-
TEKCTe NPUBEJIEH MCYEPIIbIBAIOIINIA CIIMCOK Opra-
HOB TOCYHApCTBa U JO/DKHOCTHBIX JINII);

2) cnepylomas Tpynma — OOBUHSEMBIN, IO-
JO3pEBAEMBbIl, X 3AIIUTHUKY, a TAKXe IPU Ha-
VYUY TIOTEpIEBLIENt CTOPOHBI — IPaXKJaHCKUIA
OTBETYMK, TPaXAaHCKMiT ucren (mMb0 MX Hpen-
CTABUTEN);

3) MMia - y4acTHUKY NPOLIeCCa, OKa3bIBAIOIIVe
COIelICTBYE TOCOPTaHaM U JO/DKHOCTHBIM TMUIIAM,
IepeYNCIeHHbIM B 1. 1 (J1n60 MX HOMKHOCTHBIM
NNLaM), B peann3anyy Ha3HAuYeHNs COOTBETCTBY-
IOLIETro Ipoljecca U rpakKaHaM B 3all[UTe UX IIPaB.
B yacTHOCTH, K MX YUCTYy OTHOCATCS CBUJETEND,
CIIeLMAIICT, SKCIIEPT, HOHATHIE U T. [I.

I IpoBezieHNsA BCECTOPOHHETO aHa/IN3a pac-
CMOTPMM BC€ BbIIIENEPEYNCIIEHHbIE BapMaHTbI
IPUMEHUTENBHO K y4acTnio ACB B yronoBHBIX fle-
JIaX O KPMMUHA/IbHBIX OaHKPOTCTBAX.

[TpyMeHNTENBHO K IEPBOMY BapMaHTY BOIIPO-
COB He BO3HMKAeT, TaK KaK IepedyeHb CyObeKTOB
ucuepnbiBatomuit 1 ACB He OTHOCUTCA HU K Of-
HOMY U3 HUX.

OTHOCUTENTPHO BTOPOJI TPYIIIBI OTMETUM, 4TO
OHa caMmasl MHTepecHas U obumpHas. 3mech pac-
CMOTPMM BCe IlepedyCIeHHble 3aKOHO/JaTe/IeM Ba-
PUAHTBHIL.

Ilepsoe - ob6sumsemvlii/nodo3pesaemplit. Mo-
xeT mu ACB mpoxofuTb IO YIOOBHOMY Jie/ly O
KPVMMUHAIbHOM OaHKPOTCTBE B KauyeCTBe OOBMHSA-
€MOro/Toj03peBaeMoro?

Cornacno ct. 19 YK PO yronosHol OTBeT-
CTBEHHOCTM IIO[JIOKUT TOJIbKO BMeHseMoe (-
3U4ecKoe N0, a Tak kKak ACB - nuijo ropuaunde-
CKO€, COOTBETCTBEHHO, OTBeT — HeT. Ho Tak /in Bce
OIHO3HA4YHO?

B coorBercTBUM C 4. 2.1 cT. 195 VK PO He-
IIpaBOMEpHbIe NeICTBUA MK 6aHKPOTCTBE MOTYT
OBITb COBEpILIEHBI apOUTPA>KHBIM YIIPABIIAIOLINIM
WIN TpefcefiaTesieM MKBUAALMOHHON KOMMUCCUN
(MMKBUIATOPOM), @ cormacHo II. 1 ¢T. 189.77 3akoHa
0 6aHKPOTCTBE KOHKYPCHBIM YIIPABJIAIOLINM IIPK
0aHKpPOTCTBE KPeAVTHBIX OPTaHU3ALVIL, IMEBIINX
muueHsnio banka Poccun Ha npuBiiedenue feHex-
HBIX CpeicTB (pM3NMIEeCKUX /UL, BO BK/IA/bI, SB/IA-

ercst ACB. CkmagbiBaeTcs Claefyolas CUTyals:
ACB kax ropuaudeckoe IO IpYUBIeYb K YTO/TOB-
HOJl OTBETCTBEHHOCTM HeJb3s, HO MOXeT TOIfa
MOXKHO TIpUBJIeYb KOHKPETHOTO IIpefCTaBUTENA
ACB? Toxe HeT, Belib OH He 00/1afaeT CIlelaib-
HBIM CTaTyCOM apOMUTPa>KHOTO YIIPAaBIIAIOLIETO,
CTIe[IOBATe/IbHO, OBITh CYOBEKTOM NPeCTYIUICHNS,
npegycMoTpeHsoro 4. 2.1 ct. 195 YK PO, ne mo-
)KeT. To ecTb 37ech MOXKHO OIpefle/IeHHO CieNiaTh
BBIBOJ, O KOJIM3UM HOPM.

XOTs M Ha NMpaKTHKe JaHHAs CUTyalus ele
He CK/IaJiplBaIach, HO 3TO JIMUIb B CUIY TOTO, YTO
HOpMa O IIPUBJIEYEHNN CIIEIVIAJIbHOTO CyObeKTa B
BUZle apOUTPaKHOTO (KOHKYPCHOTO) YIIPaBIISIO-
IIero K yTOJI0BHOM OTBETCTBEHHOCTHU JOCTATOYHO
Monopa (4. 2.1 BBemeHa DefepabHBIM 3aKOHOM
01 01.07.2021 Ne 241-P3), a B cuIy 4€/I0BEYECKOTO
(akTopa HermpaBOMepHbIE AENCTBUA — JOCTATOU-
HO 6obIIast Mpo6reMa OTe4eCTBEHHOT0 OaHKPOT-
CTBa.

Bmopoe - 3auwumnuux. TyT BbIBOJ, OFHO3HA4-
HBII: B COOTBETCTBUN C 4. 2 CT. 49 YIIK PO ToMnB-
KO a/IBOKAaT MOXKET MMeTb CTATyC 3aIIUTHMKA II0
YTOTIOBHOMY JielTy. ATEHTCTBO TaKUM CTaTycOM He
obmagaer.

Tpemve — nomepneswias cmopoHa. 3hechb yxe
IpaKTUKA CTIOKIIACh, I OTBET OJHO3HAYHDII — JIa.
Ha odwunmansaom caitte ACB goctatoyHo MHO-
ro uHpopManuy 06 YyroJOBHBIX Jieax, Ije OaHKu
(Haxopsimecst B CTaguy OAHKPOTCTBA) B JIMIE
ACB mnpusHalT HOTEPHIEBUIVMMY IO YTOTOBHBIM
fientaM, BO30Y)K/IeHHBIM B OTHOIIEHVY KOHTPOJIN-
poBaBIIMX OaHK /M1 (3a49aCTYIO IIPECTYIIHBIE flesi-
HUA BBIPKA/INCD B XUIIEHUY UMYIIeCcTBa 6aHKa).

OTtpenbHO paccMaTpuBaTh BapMAHT TPaK/jaH-
CKOTO VICTI}A HeT HEOOXOAMMOCTHU, IIOCKONIbKY B
Ka)X/IOM YTOJIOBHOM fierie, Tie ACB npusHaHO 1o-
TepIIeBIlIEeN CTOPOHO, OHO MMEET CTATYyC U IPaxK-
[IAHCKOTO UCTLIA.

Tak, HanmpyuMep, COIIACHO CBENEHUAM, pasMe-
IIeHHBIM Ha oduuuanbHoM caiite ACB, 6 uroms
2015 1. areHTCTBOM B IIPaBOOXPAHUTEIbHbBIE OP-
TaHbl HAIPaB/IeHO 3asBJIeHME IO (QaKTy IPUUN-
HeHMs1 6aHKY MIMYILeCTBEHHOTr0 yiiep6a B paMKax
nema o 6ankporctBe OAO AKB «9KOITPOM-
BAHK». Ilo pesynpraTamMm paccMOTpeHMA 3asAB-
neHus areHTcTBa 20 HOs6ps 2015 T. BO3OYX/IeHO
YTONIOBHOE J1e/I0 1o 4. 4 ¢T. 160 m 4. 1 ct. 201 YK
P® no daxTy npmumHeHusa 6aHKY MMYIECTBEH-
Horo yiep6a. bank B muie ACB npusHaH morep-
HEeBIINM U IPAXXIAHCKUM UCTIIOM IO YTOJIOBHOMY
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meny. 1 Hos6pst 2017 1. B paMKax 9TOro e 6aH-
KPOTHOTO Jie/la aTeHTCTBOM B IIPaBOOXPaHUTENb-
Hble OpTaHbl HAIIPABJIEHO 3asABJIeHNE 1O (PaKTaM
NpUYVHEeHNA 6aHKY MMYIIEeCTBEHHOrO yilepba u
ero IpegHaMepeHHoro 6aHkporcTsa. [lo pesynb-
TaTaM pacCMOTpeHus 3asaBineHus 22 anpenda 2019
I. BO30Y>K/IeHO YrosIoBHOe fieso 1o cT. 196 YK P®
10 (aKTy npegHaMepeHHOro OaHKPOTCTBA OaHKa.
bank B nmune ACB 6bU1 IpM3HAH IOTEPIEBIINM 1
TpaXAAaHCKUM MICTLIOM IIO YTOJIOBHOMY JETy.

bonee mHTepecHas mpaKTMKa CIOXUIACh B
mene o 6ankporctBe OO0 «PAM Bank». 24 cen-
Ts6pss 2019 I. BpeMeHHOV afMUHNCTpaLyell IO
YIpaBlIeHNI0 OAaHKOM B IIPaBOOXpPaHWUTETbHBIE
OpTraHbl HAaIlPaBJIeHO 3asiB/IeHNe 10 (aKTy IPUIM-
HeHusA 0aHKy MMYyIecTBeHHOro Bpesa. K ykaszan-
HOMY 3asBJICHUIO IpuoOIeHO 3asgBjeHMe baHka
Poccun mo ¢dakram xmieHus mmymecTBa 6aHKa.
4 oxT6ps 2020 r. 110 pe3y/nbTaTaM pacCMOTPEHNA
MaTepuasna MpoOBEPKM 110 YKa3aHHBIM 3aAB/IEHNUAM
BO30Y)X/IEHO YTrOlIOBHOE fienio 1o 4. 4 cT. 160 YK
P® B oTHOmeHNN yupennTens (y4acTHMKA) 001Ie-
crBa. 3 Mapra 2021 r. 6ank B mmue ACB npusHan
NOTEPHEBINVM ¥ TPaXKJAAHCKMM MCTIIOM IIO YIO-
TOBHOM fieny. 16 ¢eBpansa 2021 r. momydeHo 3a-
sIBJIEHUE yupenuTens (y4acTHMKA) O HAMEPEHUN B
nopsapke cT. 189.93 3akona O HeCOCTOATENTbPHOCTH
(6aHKpPOTCTBE) NPENOCTABUTH JI€HEXXHbIE Cpel-
CTBA, JOCTATOYHBIE J/I MICIIOTTHEHA 0053aTe/IbCTB
KpenuTHOI opranmusaumu. OmpenenenveM Ap6u-
TpaXkHOro cypa I. Mocksbl ot 23 niona 2021 1. KoH-
KypCHOE IPOM3BOJICTBO B OTHOIIEHUV OaHKa 3a-
BEPILEHO, T. €. mopHoMounsA ACB npekpamieHbl. A
B COOTBETCTBUM C II. 3 cT. 149 3aKkoHa olpesieneHne
apOUTPaXXHOTO CyJja O 3aBepLIEHN KOHKYPCHOTO
IIPOM3BOJICTBA ABJAETCA OCHOBAHMEM I BHECE-
HIA B €JVIHBIN TOCYyJAapCTBEHHBIN peecTp I0pUan-
YeCKMX JINI] 3alMCH O IMKBUJaly I0/DKHMKA. KTo
XKe TOTrfa fazplie OyAeT sIBIAThCA MOTEPIIeBIIM
B paMKax yroJIOBHOTO fiena, ecm ACB 6orbie He
VIMeeT IIOJTHOMOYMIT, a OOIIecTBO JMKBUAVPOBA-
HO? IIpu aTOM mj1s mpojjIeHus HpoLenypbl 6aH-
KPOTCTBa Ha BCE BpeMs YTOJIOBHOTO C/I€ICTBUS HET
HVKAKJX HOPMaTVBHO-IIPABOBBIX 000CHOBAHMI, 1
3TO B IPUHIMIIE HelleleCO0OpasHo, TaK Kak Bile-
4eT KOJIOCCaJIbHble pacxofbl. B mTore cmydmica
HACTOJIbKO KPUTUYECKMII TYIINK, YTO K €r0 paspe-
IIEHVIO OBUIN IIOZIK/TI0YEHBI BCE — OT OPTaHOB IIPO-
Kypatypsl o [lenTpanbHoro banka Poccun.

M B 3axmro4eHne 3TON 4acTU — TPaKEAaHCKUI
orBeT4ynK. MoxkeT 1 uM 6616 ACB?

Tak Kak B KayecTBe TPa’K[JaHCKOTO OTBETUYMKA
MOXXeT OBITh IpUBJIeYeHO PU3NIECKOE VU IOPK-
maeckoe muno (cr. 54 YITIK P®), o BBIXOAUT, YTO
MoxkeT. Ho 1o kakoMy cocTaBy IpecTyIIeHNUA?

I[Tou.1u1.1ct. 195 YK PO geiicTBus TOIKHBI
OBITh COBEpIIEHBI IIPY HAIMYNM IPU3HAKOB OaH-
KPOTCTBa, a He B TeKYILell ITpolieflype KOHKYPCHO-
O IPOM3BOJCTBA (B COOTBETCTBUM CII. 1 CT. 189.13
®3 «O HecocTosATeNPHOCTN (OAHKPOTCTBE)» IpU
paccMoTpeHuu apOUTPaXKHBIM CYAOM Jena o 6aH-
KPOTCTBE KPEAMTHON OpraHMU3aly IPUMEHAETCA
TOJIBKO IIPOLIefypa KOHKYPCHOTO IPOM3BOICTBA).

I[To 4. 2.1 ct. 195 YK P® B036yauTh yromosHoe
Jie7io TIpy GaHKPOTCTBE KPENWUTHON OpraHM3aIny He
HOJTY9UTCS, C/IEIOBATEIbHO, 1 K TPasKIAHCKOI OTBET-
CTBEHHOCT) IIPUBJIEKAaTb HEKOTro. A B C/Iydae Haju-
4l IPU3HAKOB IIPECTYIUVIEHNA B JeAHUAX KOHKPET-
HBIX JO/DKHOCTHBIX /1y ACB yronoBHble fema OynyT
BO30Y>K/IeHBI 110 MHBIM COCTaBaM IIPEeCTYIUICHNI, He
OTHOCAIIVMCA K KPYIMVHA/IbHBIM OQaHKPOTCTBAM.

VToroBas, TpeTbs Tpylma — 3TO yYaCTHMKU
Ipollecca, OKasbIBaIOIMe COJeiCTBME TOCyAap-
CTBEHHBIX OpTaHaM I JO/DKHOCTHBIM nuam. Ilep-
BOE€, 0 YeM MOXKHO IIOZIyMaTb, PacCy>kjasl Ha TeMy
npoteccyanbHoro ydactusa ACB B pamkax fiena o
KPMMIHAJIbHOM OQHKPOTCTBE, — 3TO €ro ydacTue
B Jlefle B KadeCTBe 9KCIepTa WMIM CIelyanncra
I COMeMICTBUA JO/DKHOCTHBIM /uiaM. Tak Kak
IOBOJIBHO OOJIBIION MaccuB OAHKETHOCTM, CO-
IPOBOX/JAIOIMI KPUMMHA/IbHble OaHKPOTCTBA,
BBI3bIBAeT CYyLIECTBEHHble TPYAHOCTM B IIPaBO-
IPYMEHUTEIbHON IPAKTUKE, KOHCYIbTALUUA Op-
TaHa, CllelaaN3UpPYyIOLIerocs Ha TAKUX CIOXKHbIX
BOIIPOCAX, BIIOJIHE AKTYaJ/IbHBI.

BoiBoppl. Pesromupysa Bce BBILIEN3TIOKEHHOE,
OTMETUM, YTO TAKO€ OTPOMHOE KOMYECTBO KOJIIN-
31t B aOCOMIOTHO Pa3HBIX NPABOBBIX cepax Ipo-
11le BCETO Pa3pelNTh IIyTeM BHECEHNA M3MEHEHMI
B ODenepanbHblil 3aKOH «O HECOCTOATENIbHOCTHU
(6bankpotcTBe)» OoT 26.10.2002 Ne 127-03, mpen-
YCMOTpeB Ha3Ha4YeHE B PEIIeHVAX apOUTPa>KHBIX
CY[IOB KOHKPETHBIX JO/DKHOCTHBIX i, ACB KoH-
KYPCHBIMM YIPAB/IAIOIMMI B fiesie 0 6aHKPOTCTBE
KPEIUTHBIX OpraHM3aluii 1mbo0 M3MEHNB BCIO CH-
CTeMY apOMTPa)KHOTO YIIPaB/ICHUSA KpPeOUTHBIMIU
OpraHM3anysAMY 10 AHAIOIMU C OAHKPOTCTBOM
3aCTPONILMKOB, HasHAayas YIPAB/AOIMMY JINIL,
VIMEIOLVIX CTaTyC apOUTPaXKHOTO YIIPABJIAIOLETO 1
NOMy4YMBIINX aKKpenuTanyo ACB.

B cBoro ouepenp, 1 YromoBHBII-IIPOLIECCYATIb-
HbIi1 Kofiekc P® mmeet npobernbl B r/1aBe 6, He BbI-
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eI B Ka4eCTBE OT/Ie/IbHO CTOPOHBI B YTOIOBHOM
CYHOIIPOM3BOJICTBE apOUTPA’KHOTO YIIPABJIAIOLIETO
KaK HENTPA/IbHOV CTOPOHDI, CTOAILEH Ha 3alINUTE
npas 1 uHTepecoB JIOO mmm KpeguTopos.
[IpepmonaraeM HeOOXOLVMBIM IIPETYCMOTpPETh
3TOT Bompoc u rnasbl 6, 7 YIIK PO ponomnutsb
COOTBETCTBYIOLIVIMM CTaTbsIMM O CTaryce apom-
TPaXKHOTO YIIPABJIAIOLIETO C pa3bsACHEHNEM PYHK-
LMl M TIOJIHOMOYMII B KayecTBe y4aCTHMKA yro-
JIOBHOTO CY/IOIIPOM3BOJICTBA Ha CTOPOHE 3allVThl
U B CJTy4ae HeOOXOAMMOCTU Ha CTOPOHE OOBUHe-
HUA B KOXKIOM OTZE/bHOM ciaydae. TyT ke BaKHO
IpefycMOTpeTh Hammuue nonHoMounii ACB Ha-
XOIMTCA B CHENVAaJbHOM CTaTyce IOTEPIIEBLIETO
HE3aBJMICYMO OT CTaTyCa YIPaB/IAILIETO B JiETiE O
0aHKpPOTCTBe, 3aperTaMeHTNPOBATh MPOLEAYPY U
YCTAaHOBUTb KOHKpeTHble cpoku yuactusa ACB, B
ToM uncie nocne ucknwodenns JIOO ns ETPIOJL
JlaHHBIN acIIeKT KpaiiHe BaXkeH 1 TpebyeT Npu-
CTa/IbHOTO BHUMAHMA CO CTOPOHBI HOPMOTBOpYE-
CKMX OPTaHOB, TaK KaK jiefia 0 6aHKpOTCTBE UMEIOT
JOCTAaTOYHO PE30HAHCHBIN XapaKTep X BO MHOIOM
CBsI3aHBI C JIeJIOBOJI pemyTalueil Bceil puHaHCO-
BOJ CUCTEMBI FOCYJapCTBa. A CIy4MBUIAACA B OT-
paciyM MOHONONM3alyA C OTCYTCTBMEM BO3MOX-
HOCTM IIPUBJIEYEHN K OTBETCTBEHHOCTY U BOBCE
BBI3bIBA€T COMHEHNA B OECIIPUCTPACTHOCTY 1 He-
3aBucuMoctn ACB, mpeBpaTuBLIEroCcs B KBasu-
IIPaBOOXPaHUTE/IbHBIN OPraH.
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OF THE NEW FEDERAL LAW OF 06.02.2023 NO. 10-FZ
«ON PROBATION IN THE RUSSIAN FEDERATION»

AHHOTAIIVIA. CraTbs mocBslleHa BOIIPOCaM peco-
LMaNU3aLUN OCY>K/IEHHBIX B MICHIPABUTEIbHBIX yUpexie-
HIAX, a TaKoKe afalTalyy JIML, OTOBIBIIMX HAaKa3aHIUe.
JlaHHbBIE BOIIPOCHI PacCMaTpUBAIOTCA IyTeM aHanmsa O3
«O mpobanyy B PO» 1 iepcrieKTHBbI IpUMeHEHVsI JaHHO-
IO MHCTUTYTA B IPAKTUYECKOI EATETbHOCTI.
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pVUMeHeHUe MHCTUTYTa Mpobanyuy Heoo-

XOUIMO B poccuiickoM obmiectBe. [laH-

HbIil MHCTUTYT IO3BOIUT, HA HALI B3IJIAL,
COKPaTUTb KOMMYECTBO PEeUVUBHOI IpecTyl-
HocTu. bonee Toro, mpobanus n3ydaeTcss B HayKe
YTOJIOBHO-MCIIONTHUTE/IBHOTO IIpaBa 6osee 15 yeT.
O BaxxHOCTU peOPMMUPOBAHNS IEHUTEHI[MAPHON
CUCTEMBl ¥ COLMAJIbHONM aJalTallMy OCY>XJeH-
HbIX nucanu eule B KoHue XIX B. dpkum npume-
poM ToMy sBnsAercs pabota V. f. DoitHuikoro
«VIcTopmyecknii O4epK 1 COBPEeMEHHOE COCTOSIHIE
CCBUIKM ¥ TIOPEMHOTO 3aK/modeHus» [12, c. 58], rme
TOBOPUTCS O HEYJOBIETBOPUTEIBHOM COCTOSHUN
neHUTeHnyapHomn cucrembl. VM. f. ®oiHMnKui
BBICKA3bIBa/I HEOOBIYHYIO [IA CETO[HAIIHErO AHA
TOYKY 3PEHMsI O TOM, YTO OCY>KIZEHHOrO Heo0Xo-
AVMO TIOMECTUTb B Haumbojiee CypOBble YC/IOBUS,
94TOOBI OH CTPEMMJ/ICS UCTIPABUTHCS COOCTBEHHBIM
TPYAOM, IpMYEM €ro Takke HeOOXOIVMO paryo-
Ha/JIbHO TOTOBUTb K HOBOJI XM3HU IOCPEICTBOM
OPUBUTHUS 3[PaBbIX OOLECTBEHHBIX UJIE U MO-
Je3HBIX IpuBbIYeK. Ha OCHOBaHMM 3TOrO MOXKHO
ClleNaTh BBIBOJI, YTO KaueCTBO IIOBefieHs 1 00pa3
XKVSHY OCY>KI€HHOTO /IMIja II0C/Ie OTObIBaHM Ha-
Ka3aHUs SABJSAIOTCS BOKHBIMU IMTOKa3aTensiMu a¢-
(beKTUBHOCTY NEHUTEHIMAPHON CUCTEMBI, B 4eM
U TPOSIBIIAIOTCSA 3afiauM Mpobaruy B MOHNMaHUN
COBPEMEHHOTO 3aKOHOJATesl.

VHcTuTyT npobanuy HeoOXO[UM I IPaBoO-
BOTO TPAXKJAaHCKOTO OOILIeCTBa, IOCKOIBKY HaeT
BO3MOXXHOCTD JII[aM TIOCTIe OKOHYAHUs CPOKa OT-
ObIBaHMsI HaKa3aHMsl BEPHYTHCS ITOJTHOIPABHBIMU
rpakjlaHaMy 1 ObITh HONIe3HbIMU 001ecTBy. OHM
HYXXAIOTCSL B IIPaBOBOIJ, COLMAIbHON, SKOHOMU-
YeCKOJ1 IIOMOMIY, ¥ B 3TOM ¥IM MOTYT IIOMOYb COOT-
BeTCTBYIolIMe opranusanuu. OfjHa 13 CI0XKHOCTel,
C KOTOPBIMM CTaJIKMBAIOTCS OBIBILNIE OCY>K/JeHHBIE,
— HEBO3MOXXHOCTb YCTPOUTbCS Ha pabory. Mu-
HUCTEPCTBO IOCTULIMM IIpefjlaraeT IOANNICHIBATDH
TPYAOBble JIOTOBOPBI C OCYXX/IEHHBIMU Ilepef] UX
0cBOOOXIeHEeM. PernoHanpHble BIaCTU 3apaHee
IIOJTy4aT CIVICOK OCBOOOXK[AIOLINXCS M3 MECT JIM-
IIeHV CBOOOJIBI TPaK/aH U pa3paboTaroT i HUX
VHOVBUYa/lIbHble IIPOTPAaMMBbl 11O TPYAOYCTPOI-
cTBy. Vpes Hemmoxas, HO cmabo mpefcTaBIsAeMas
IS peanm3anyi, HOCKOIbKY He KaX[bIil paboTo-
JaTesib TOTOB BUMIETb CPelyl CBOUX COTPYJHUKOB-
MIOYMHEHHBIX OBIBIINX 3aK/TI0YEHHBIX.

B xaxxloM permoHe, Kak ykasbplBaeT MMHIOCT,
U3 VICIIPAaBUTENIbHBIX YUPEXJEHUI eXEerofHO Bbl-
xopAT 1o 500 yenoBexk.

[Tpo6auys MoxkeT OBITh peann3oBaHa He TOMb-
KO TOCYIapCTBEHHBIMIU OpraHaMM ¥ IEeHUTEHIV-
apHBIMU YYPEXKJEHUAMN, HO U KOMMeEpPYeCKN-
MU ¥ OOIIeCTBEHHBIM) OpraHm3auysaMu. Taxxe
JAHHDBII MHCTUTYT HAIIpaB/lIeH Ha JCIIPaBJIeHMe
OCY>XX/IEHHBIX U JOCTVKEHME LieJIell YaCTHOM IIpe-
BeHIV. V] paHee ObUIN IONIBITKY peann3amyy VH-
cruryTa npobaunu B Poccun. Tak, o nopyuennio
[Tpesupgenta P® ot 10 maa 2011 r. Ne [IP-1293 B
LeIIX CO3JaHMs CIy>kObl mpobanym 6b1a o6pa-
30BaHa MEXBEJJOMCTBeHHas1 pabodas rpymmna i
HOATOTOBKY 3aKOHOIIPOEKTA, IpefycMaTpyBalo-
IIEeTO CO3JaHMe OTAENbHON CIIYXKObI IpoOarum,
OIHaKO OH He ObUT mopgep>kaH. OfuH U3 IePBBIX
IIPOEKTOB, MOATOTOB/IEHHbII B 2012 I., He ObLI
onobpen MuHucrepctsoM ¢uHancos PO, mo-
CKOJIBKY Ha €ro peanmsaiyio TpeboBanoch 6ojee
65 mipp, pyorerii.

[Tpo6auns B 3apyOe>XHBIX CTpaHaX CYIIECTBY-
eT aBHO U 3¢ deKTNBHO (PYHKIIMOHUPYET, HO B
IpyroM KadecTse. lak, Hampumep, Bo PpaHuun
npobanys OCHOBaHA Ha JBYX MHCTUTYTaX — OT-
CPOYKM VICTIOJIHEHV HaKa3aHUA M OTCPOYKM OT-
ObIBaHNMA HakasaHMs. MeXaHM3M ee peajn3aluu
CBSI3aH C 00s3aTeNbHBIM BBIIIOHEHNEM 001e-
CTBEHHO IIO/Ie3HBIX paboT. [laHHOE U0 CYnTAeT-
CsL OCYXKI€HHBIM, HO TI0C/Ie VICTeUeHMsI CPOKA BBI-
IIOTHEHV S OOIIeCTBEHHO IIO/Ie3HBIX PaboT MOXeT
OBITh IIOJIHOCTBIO OCBOOOXKIEHO OT HAKa3aHMUA, U
B TaKOM CJIy4ae CUMTAETCs, 4TO Lie/ib Ipobarym
JOCTUTHYTA.

Ecnu paccmarpuBarth MHCTUTYT mpobanuu B
CIIA, To oH mpepcTaBsieT COO0I OfMH U3 BULOB
HaKas3aH!UsA, B OCHOBE KOTOPOTO JIOKNUT YCTIOBHOE
OCY)X/IeHNe U OTCPOYKA VICIIOJTHEHMS IIPUTOBOPA.
[Ipobarys 3axmo4yaeTcs B IPUHYAUTEIBHOM Hajl-
30pe 3a OCY>K/[IeHHBIM 1 eT0 pecoLMan3alyeil co
CTOPOHBI CIeLVaJIbHBIX OPTaHOB, @ UMEHHO CITyX-
Obl Ipobanyy, KOTOpas SABIAETCA YacThI0 Cyne6-
HOI1 cucteMsl [1].

B Poccun mHCTUTYT mpobanyuy sIBIsSETCS OT-
HOCUTETbHO HOBBIM. Ha cerogHAIIHUII feHb B
NEeHNTeHIVApPHON CUCTeMe peann3ylTcs OIlpe-
Jie/IeHHble Mepbl, 1e/IbI0 KOTOPBIX BBICTYIAeT
pecouyanMsanys, colyanbHas afanTanusa U co-
IuanbHas peabMmmMTanysa OCyXAeHHbIX. Vcmpa-
BUTEJIbHBIE YUPEXKJEHS IPOBOAAT BOCIIMTATE/Ib-
HYI0 paboTy C OCYXJIeHHBIMY, HallpaBJIeHHYIO
He TO/IbKO Ha obecrieyeHye BOCCTAHOBJIICHMS UX
MOpPAJIbHO-HPAaBCTBEHHBIX KayecTB, HO ¥ Ha ro-
TOBHOCTD K JOCTOMHOI >KV3HU ITOC/Ie OTOBIBAHMA
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HakasaHMA. OHaKO ypOBeHb peLMJVBHOI IIpe-
CTYIIHOCTM OCTaeTcs BbICOKMM. Ha 3Ty TeHJeH-
uuio ykasbiBan B. B. JlyneeB m cBasbiBan ee co
CJIOXKHOV KPVMMHOJIOTMYECKOI OOCTaHOBKON B
cTpaHe [3, c. 167].

B moKTpmHe BBIIENAIT MHOXECTBO INPUYMH,
KOTOpble BJIEKYT peUUAUB IpecTyIUleHmil. Tak,
A. V. lonroBa pasgenser yCIOBUs, CIIOCOOCTBY-
IOLIVe PeLMAVNBHON IIPECTYIHOCTY, Ha JiBa OJI0Ka.
[TepBbiit cBA3aH ¢ (akTOpamy, 0OYCTOBUBIINMUI
IepBO€e IPEeCTYIUIEHUA, CO CTEPEOTUIIAMM IIO-
BEJICHMA, KOTOPbIE CIOXWINCH y MHULA C IETCTBA,
OJHAKO 3TU IIPUYMHBI ABIAIOTCA MeEHee Cyllle-
CTBeHHBIMI. Bo BTOpOM 6710Ke, KOTOpPBIN Hanbo-
ee crenuduyeH I PeyIUBICTOB, MOKHO BbI-
[e/UTh iBE TPYIIIBI pUcKa [2, ¢. 57]:

— IpyIIa pUCKa, KOTOPas MOXET OKa3aTh BJIA-
HIIe Ha HeO/IaronpusaTHOE NPOTeKaHue NOCTIIeHN-
TE€HLMAPHOI aflalTaluu;

— IPYIIIA PUCKA, CBA3aHHAA C Pa3/IMYHbIMU He-
JNOCTAaTKaMM B J€ATEIbHOCTU IIPaBOOXPAHUTENb-
HBIX OPTAHOB U CYJOB.

MHorue y4eHble BO I7IaBy CTaBAT BIMAHMNE IIe-
HUTEHIMIAPHOJ CHUCTEMBl Ha /UL, B OTHOLIEHUM
KOTOPBIX BBIHECEH OOBVHUTE/NBHBIN IIPUTOBOD,
CBSI3aHHBIII C jMIIeHMeM cBoboabl. [lo MHeHMIO

A.I1. Cku0bl, B mepcreKTNBe pa3BUTH YTOTIOBHO-
VICTIOJTHUTE/IBHOTO TIpaBa HEOOXOIMMO OOpaTuUTh
BHUMaHJe Ha IpOOIeMbl MCIpPaBIeHUsA U IIpel-
YIIpeXXIAeHN HOBBIX IIPeCTYIUICHNI B OTHOIICHNN
OT/Ie/IbHBIX KaTerOpMil NI, M3ydeHue NHAVBUIY-
aJIbHOI PabOTBI C OCYXKICHHBIMU [7].

Ecnmn o6patuTbcss K CTAaTUCTUYECKUM JlaH-
HbiM [MTAIT MB]l B OTHOLIEHNM IPECTYIHOCTHU
3a MocefHNe MATh JIeT B L[eJIOM, ¥ B 4aCTHOCTHU
PEeUVIVBHON MPECTYIHOCTH, TO MBI YBUJUM He-
3HAuNTeNbHOE CHIDKEHNE, HO YPOBEHb OCTAaeTCs
BBICOKMM, IOCKO/IbKY 0oO/iee IONOBMHBI U3 TeX
N1, KOTOPble OBUIM paHee OCYXX/IeHbI, BHOBb CO-
BepLIAOT IpecTymienus (tabm. 1) [4].

[To manubM Cype6HOro JfemapraMeHTa IIpu
Bepxosnom Cype PO, B nepuop ¢ 2012 mo 2022 1.
OTISL OCYKZIEHHBIX C CYAMMOCTbBIO Kojiebamach oT
29,9 o 38,6 %, 1 3a 3TOT IePUOL, IIPOU3OILIET POCT
Ha 4,5 % [8].

Ha Ham B3mIAj, pernameHTanus [eliCTBUA
VHCTUTYTa NpoOanMy MOXeT IPUBECTU K CHIU-
JKEHUIO PeLUAMBHO NPeCTYINHOCTY, MOCKOIbKY
OTCYTCTBUE CTAOM/IBHOTO 3apaboTKa, KM/Ibs 3a4a-
CTYI0 OOY>K/JaeT /NI K COBEPLIEHNIO IOBTOPHOTO
IpecTYIIeHNA.

Tabnuya 1
Cmamucmuxa npecmynnocmu 6 2018-2022 ze.
Ioxasamenv [oo
2018 2019 2020 2021 2022

BoraBieno nni,

COBEPIIMBIINX 931107 884 661 852 506 848 320 818 986
IpeCcTyIUIeHUA

Panee coBepmabune 525475 504 416 492 107 493 813 483 683
PeCTYIIEHNS (56,4%) (57%) (57,7%) (58,2%) (59,1%)
Panee cynumble 3a 270988 261941 255 296 255502 252 165
PEeCTYIIEHNS (51,6%) (51,9%) (51,9%) (51,7%) (52,1%)

[Tonstue mpobaruu (mat. probatio — wmcmbl-
TaHUe) MMeeT UCTOPUYECKMe KOPHU B IMPAKTU-
Ke CyfeOHOI OTCPOYKY VCIIOJTHEHUsI IPUTOBOPA.
B aHrmmitckom o61ieM mpaBe /[0 MPUXOAA IeMO-
KPaTM4YeCcKOro IpaB/IeHNs Cy[bl MOITIM BPEMEHHO
IPUOCTAaHOBUTD VCIIOJTHEHME MPUTOBOPA, YTOOBI
OOBVHSEMBIII 10 YTOIOBHOMY J€JTy MOT 0OpaTuTh-
€Sl K MOHApXy € IPOCbh00IT O TOMIUIOBAHN.

Ha ceropHAIIHMII IeHb MHCTUTYT Hpobannm
UIMeeT CBOe JlerajibHOe 3aKpenenue B Qenepanb-
HOM 3akoHe oT 06.02.2023 Ne 10-P3 «O npobarun
B Poccuiickoit @epepanun» (ganee - @3 «O mpo-

6aryy B P®»), cormacHo KOTOpoMy «ripobaums —
3TO COBOKYIIHOCTb Me€p, NPUMEHAEMbIX B OTHO-
HIEHUN OCY>K/I€HHBIX, JINL, KOTOPbIM Ha3HA4YeHbI
VHbIE MepPbl YrOJIOBHO-IIPAaBOBOIO XapakTepa, I
JINLL, OCBOOO>KIEHHBIX 13 YYPEKIAEeHNUI, NCIIOMHSA-
IOLIVIX HaKa3aHVs B BUJIe IPUHYAUTENIbHBIX paboT
WIN JIUIIEHVUsT CBOOOJBI, KOTOpble OKa3aluchb B
TPYAHOI >XM3HEHHON CUTyalMi, B TOM 4UCIIE pe-
coLManm3anys, ColuagbHas aganTalys M COIU-
a/ibHas peabMInTanys, 3al/ATa IPaB ¥ 3aKOHHBIX
VHTEPeCoB YKa3aHHbIX Iy [11].
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3aKOHOJATeNb BbIJje/sIeT CIIEAYIOLMe BY/bI
npobauyn: UCIOMHNUTEIbHASL, KOTOPasi IPUMeHs-
€TCS B OTHOIIEHUM JINI], OTOBIBAIOIINX HaKa3aHUeE,
He CBsA3aHHOE C M3OJIAILMell OT 001ecTBa (3a Mc-
KIIo4eHneM mTpada); meHuTeHuapHas, Ipume-
HseMas B OTHOLIEHVM OCY’>K[EHHBIX, MCIIOHSIIO-
VX HaKa3aHUs B BUJE IPUHYAUTEIbHBIX paboT
VIA JIALIEHUS CBOOOMBI; IMOCTIEHNUTeHIMapHas,
KOTOpasi HampaBjieHa Ha /NI, OCBOOOIVMBIINXCS
VI3 UCTIPABUTE/IbHBIX YUPEX/IEHMIT U OKa3aBIINXCS
B TPYLHOI >KM3HEHHOII cutyauun. Llenbio mpoba-
yuu B cootBetcTBUM ¢ @3 «O mpobauun B PO»
ABJISIETCSI KOPPEKIMS COIMANbHOTO MOBENEHNS,
pecouyanm3anys, ConyaabHas ajantanus u co-
IVajbHasA peadumnrauys I HIpefylpex/eHus
COBEpIIEHNs VIMU HOBBIX IIPECTYIUICHNUI.

Jist peanusanyy 1mMocTaBlIeHHBIX LeJieil HeoO-
XOJIVIMO BBITIOJTHEHE OTIpefie/leHHbIX 3asiad. Cpern
HUX TaKue, KaK CO3[jaHie IPUeMIeMbIX YCTIOBUI
IUIsL OKa3aHMS IOMOIIY JIMIIAaM, B OTHOIIEHNUM KO-
TOPBIX NPUMEHSIOTCS Mepbl Hpobaluy, BOCCTa-
HOBJIEHVE COLIMAIbHBIX CBsI3elT, KOTOPbIE 3a4acTYIO
yTpauuBalOTCs B IEePUOJ, OTObIBaHMS HaKa3aHMUM,
BBIPabOTKA BOCTPeOOBAaHHBIX PO eCcCcHOHATbHBIX
HaBBIKOB U TPYHOYCTPOICTBO, OOeCIedeHne Xiu-
JIbeM, TIpefoCTaBIeHNe BOSMOXXHOCTI OTyYeHNs
00pa3oBaHus, peann3anus IpaBa Ha COLMATBHOE
o0Cy>XuBaHMe, TOIyYeHNe MENUIIVHCKOM, ITICH-
XOJIOTMYECKOV ¥ IOPUANYECKO IOMOILM B COOT-
BETCTBUM C 3aKOHOmaTenbCcTBOM Poccuiickon dDe-
meparuu, obecrieveHre TapaHTUil 3aI[UTHI IPaB 1
cB06OJ yenoBeKa U rpakanmHa [11].

YupexxpieHnst, KOTOpble OYAyT peann3oBbIBaTh
yKa3aHHbBIE 3a/jaull, B COOTBETCTBUY C 3ayMKOII
3aKOHOJaTe/Is, — 9TO YTOTOBHO-UCIIOTHUTE/IbHbIE
nacnekuuu (YVIN). Ha ceropusiuamii neap YN
BBITIOJTHAIOT JJOCTATOYHO 6O/IBIION 00'bEM IIOTHO-
MOYMIT, TPEOYIONVX ITOJTHOTO COOTIOEeHNS 3aKOH-
HOCTHY, TIPaB U 3aKOHHBIX MHTEPECOB IpaxkjaH. B
YACTHOCTM, OHM VCIIOJHSAIOT HaKa3aHUs, He CBS-
3aHHbIE C JIMIIEHNEM CBOOObI (3a MCK/IIOYEHIEM
mrpaga), OCYILeCTB/IAIT KOHTPO/Ib 3a YC/IOBHO
OCY)X/IeHHBIM U 3a JIMIIaMy, KOTOPBIM Ha3Haue-
Ha OTCpPOYKa OT OTObIBaHWA HakasaHusA. B coot-
BeTCTBUMU C 4. 1 cT. 12, a Takke rmaBamu 5, 6 O3
«O mpobauun B PO» pabota, KoTopast cBsi3aHa C
IpUeMOM 3asiB/IeHNT 00 OKa3aHUM CONEVICTBUA B
pecounanmu3anyy, COLUaabHON afanTalu 1 CO-
[MQ/IbHON peabMINTAIY, BOCCTAHOB/IEHVEM U
dbopMupoBaHueM COIVIaIbHBIX CBSI3€Ml ¥ MHOTUM
APYTUM B paMKax MCIIOMHUTEIbHOM U IOCTIIEHN-

TEHIVIapHOI TpoObaryy, KO/DKHA OyHeT BBINONI-
HATbCA YU

C 1 anuBapsa 2024 r. HAYHYT NIPUMEHATDb MEPHI
HEeHUTEHIVAPHOI 1 VICHOTTHUTEIBbHON IIpo6alum.
A c 1 auBapsa 2025 1. HAYHET CBOIO peajn3aliio
HOCTIIeHUTeHIMapHas npobanys. Ha nam B3rap,
st 9P PeKTUBHOCTY pecoliann3anuy IpakKiaH
€CTb NOTPeOHOCTb B CO3/IaHMM OT/E/IBLHOTO Opra-
Ha /I pealusaluyl MHCTUTYTa Ipobanuy (Ha-
npuMep, cryx6a wm otaen B crpykrype @CIVIH).

Ecnmu roBoputh O NeHMTEHIMApHON Ipoba-
uy, To GyHKUMM, KOTOpble mepednciensl B O3
«O mpobaruy B PO», 4acTUIHO peannsyroTcs uc-
IPAaBUTETbHBIMY YIPEKAEHUAMN B PaMKaX BOC-
IUTaTeNbHOTO BO3AeiicTBuA. K HUM oTHOCATCS:
HolTy4eHre NpodeccuoHaTbHOTO 00pa3soBaHNA
ocyxzieHHbIX (cT. 108 YVIK P®), obmee obpaso-
BaHue ocyx/ieHHbIX (cT. 112 YVIK P®) u 1. m. [9].
Takum o6pasom, clefyeT OTMETHUTD, YTO Te MEPO-
NpUATHUA, KOTOpbIe IIPOBOJATCA B MCIIPABUTENIb-
HBIX YYPEXJEHUAX B paMKaxX BOCIIMTATEIbHOTO
BO3JIEIICTBYSI, Y>Ke SIBIeTCS YacThio Ipobarym
U TIPEIYCMOTPEHBI B YTOIOBHO-UCIIOTHUTETBHOM
3aKOHOJIATe/TbCTBE.

IIpu osHakomeHuu ¢ (PUHAHCOBO-IKOHOMMU-
YeCKMM OOOCHOBAaHMEM K 3aKOHOIIPOEKTY MBI
orMeTwy, 4to peannsanysi O3 «O mpobanuu B
P®» He mpepnonarana BbifjeNieHNsA 13 OKeTa
JIOTIO/THUTENbHBIX (PMHAHCOBBIX cpencts [5]. On-
HAaKO COCTaBJIeHUE VHAVMBMAYAIbHOM IIPOrpaM-
MBI pecoLManM3anyy, COIVAIbHON ajalTallin U
COIIVIaJIbHON peabuInTaIuy, CofeiiCTBIe B Hala-
JKVIBAHMM COLIMA/IBHBIX CBs3eil, OKa3aHMe IICUXO0-
JIOTMYeCKOJ TIOMOLIY U IPYTVie MEPOIPUATIS 110-
TPeOYIOT JJOIIOTHUTE/IbHBIX (PMHAHCOBBIX 3aTpar,
Ha YTO HEOOXOAVIMO OOPaTUTh BHUMAHME.

Crepyromas mpo6seMa, KOTopasi BUAUTCA HaM
npu peammzauyy ®3 «O npobaunn B PO», kaca-
eTcsl LIeHTPOB INpoOauyy, MpefyCMOTPEHHBIX B
CT. 27 3aKoHa. B 3akoHe mpommcaHo, YTO HEKOM-
MepuecKye 0puAudecKie Ia MOTYT CO3/laBaTh
LEHTPbI IPO6ALMY I /UL, K KOTOPBIM IIpJMe-
HSeTCS TOCTIIEHNTEeHIIapHas Ipobaris, Ipuiem
ux oOpasoBaHMe He SBIAETCS 0053aTeNbHBIM B
rocygapcTse [11]. OgHa n3 mesnel TaKMX LIEHTPOB
OyleT cOCTOATb B IPENOCTABIEHUYN BPEMEHHOTO
MecTa IpeObIBaHNA NuIjaM. BmecTe ¢ 9TMM BO3-
HUKaeT BOIIPOC: eC/IV HeKOMMepUecKue I0puamde-
CKMe /IMIja He CTaHyT CO3/IaBaTh IIEHTPbI Ipoba-
L[V VIV TIOCTIeiHYE OYLYT CO3aHbl B HEOOJIbILIOM
KO/INYEeCTBE, TO KaKUM 00pa3oM OYAyT JOCTUTATh-
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Cs1 TIOCTaBJIEHHDbIE L[e/I), B YaCTHOCTY IIPeOCTaB-
JIeHyie BPEMEeHHbIX MeCT IpeObIBaHusA IS ALY, K
KOTOPbIM TIPUMEHSETCS IOCTIIEHUTEHI[MapHast
npobanysa? Ha nHam B3misj, HeoOXORUMO Ipen-
YCMOTpPETb BO3SMOXXHOCTD Peanu3aluy IOCTIIeHN-
TEHIVIAPHOII IPOOAIIY B TOM 4JIC/Ie I KOMMepye-
CKVMMI OpraHusanysiMu (HalpuMmep, pUTyanbHble
areHTCTBA, CTPOUTEIbHbIe OpPraHM3alun U T. [.),
r7ie OBIBIIUM OCYXK/IEHHBIM OyfieT IIPefjoCTaB/IATh-
Cs1 BO3MOYKHOCTB [|/Is1 BDEMEHHOTO ITPeObIBAaHVIS 1
TPYAOYCTPOMCTBA.

Takum o6pasom, peannusauns MHCTUTYTA IIPO-
6auyy HeoOXomMMa [UIsi Pa3BUTUS 3/IEMEHTOB
IPaKIAHCKOTO OOIecTBa, OCYIIECTBIEHNUs IpaB
OCY)XX/ICHHBIX, JINI, KOTOPbHIM HasHa4YeHbl VHbIE
Mepbl YTOJIOBHO-IIPAaBOBOT'O XapaKTepa, U JINLY, OT-
OBIBIINMX HAKa3aHMe, OMHAKO I TOTO, 4TOObI 3Ta
cucteMa 6bUta 9 PeKTUBHON, CIefyeT pelnTb
oIpeyie/ieHHble IIPOOIIEMBI:

1. Peanusaumss MHCTUTYTa Ipobanuy morpe-
OyeT co3paHMs OTHENbHON QefepaTbHOl CIyKObI
npobauumn.

2. Heobxonumo Hanmu4ume omnpefeneHHOro ¢u-
HAHCOBOrO obecredeHys i (QYHKLVOHMPOBA-
HIISI JaHHOTO MHCTUTYTA.

3. HyxHO permaMeHTMpOBATh [esTENTbHOCTD
LIEHTPOB INpoOauyy, KOTOpble JO/DKHBI CO3[a-
BaTbCsl KaK Ha 0ase HEKOMMEPUYECKMX OpraHM3a-
1A, TaK U Ha 6a3e KOMMePYECKIX MPeATPUATHUI.

B pamkax paccMaTpuBaeMoil TeMbI OT/ETbHOE
BHUMaHIUE CTOUT VIEIUTb VHAVBUIYaIbHON, B
YaCTHOCTY ICUXOJIOTMYECKOIT, paboTe ¢ HecoBep-
IIEHHOJIETHVYIMU OCY)X/IeHHBbIMIUL. B Xozie Hee y muia
IO/DKHBI C(OPMUPOBATHCS [[YXOBHO-HPABCTBEH-
Hble OPMEHTMPBI U YCTAHOBKMY, IpudyeM pabora ¢
IICHIXOJIOTOM HeOOXOMMa He TOJIbKO B IIepPYOJ OT-
ObIBaHMsI HaKa3aHWUs, CBSI3AHHOTO C M3OJIsLMel
OoT 00IIecTBa, HO M IOC/IE OCBOOOKIEHMA NI
I3 VICIIPAaBUTENIBHOTO YUPEX/IeHNs VI BOCIIUTA-
TETbHOI KOJIOHWIA.

MbI momaraem, 4TO IICUXO/IOTMYecKast paboTa ¢
HECOBEPLICHHONIETHUMM OCY>KIE€HHBIMU SBJISETCS
B)KHOJ ¥ HEOOXONMMOIL, TaK KaK 9Ta KaTeropus
JIAL], HAXOUTCS B Hanbosiee ysA3BYMOM ITOJIOKEHNMN
B oOmectBe. IToCKONbKY Takue IOZPOCTKM, Kak
IPaBIWIO, [IONAJAI0T B BOCIIMTATE/IbHbIE KOMTOHWN
U3 HeO/IaronoMyYHbIX CeMell, HETaTUBHO BIIVIO-
I[Er0 COLMYMA, UX JIyXOBHO-HPaBCTBEHHOE CO3Ha-
HIe U TIPECTAB/IeHNs O TPAKAAHCKOM OOIeCTBe,
npaBuIax o6mexnTus fepopmrposansl. [loatomy
HeoOXOIMMO OOpaTUTh BHUMaHME HA ICUXOIOTH-

YeCKyI0 paboTy Kak B BOCIIUTATETbHBIX KOJIOHMSX,
TaK U B a/JallTALlMOHHBIX IIEHTPaxX II0C/Ie OCBOOOX-
IeHusA HecopepuleHHONeTHUX. OpHako B KoHuern-
LU Pa3BUTKSA YTOTOBHO-VCIIOTHUTE/IbHON CUCTe-
MBI 10 2030 1. [6] OTHe/IBPHO He ITOCTaB/IeH BOIIPOC O
BOCIIATATE/IbHOM, B YaCTHOCTU IICUXOJIOIMYECKOIA,
paboTe ¢ HeCOBEpIIEHHONETHVMI OCYXX/IEHHBIMI,
Kak, Brpodem, U B @3 «O npobauyn B PO» stomy
BOIIPOCY [O/DKHOTO BHMMaHUA He ypeneHo. bornee
toro, PenepanbHblit 3aKkoH «O6 OCHOBaX CUCTEMBI
npodUIaKTUKY 6e3HaI30PHOCTY Y IIPaBOHApPYILIe-
HII HECOBEPIIEHHONIETHNX» OT 24.06.1999 Ne 120-
@3 cpemy KaTeropuii 1mil, K KOTOPbIM IPUMEHS-
I0TCA Mepbl IPOPUIAKTHKI, He TIpefycMaTpyBaeT
HECOBEPLIEHHOTIETHUX OCY)X/JJEHHbIX, OCBOOOVB-
IIMXCS I3 BOCIIMTATeIbHBIX KoToHmit [10].

Pa3BuTue cucteMsl mpobanym — offHa 13 IeJelt,
KOTOPYIO CTaBUT Ilepef; co00il 3aKOHOJATeNb, —
SABJIAETCS BOXKHBIM 3TAIlOM Ha IYTHU K obecreye-
HUIO IEHUTEHLIVIAPHOM ¥ IIOCTIIEHUTEHIMAPHO
pabotsr ¢ ocyxaeHHbIMu. Tak, @3 «O nmpobaiun B
P®» mpegycmaTpuBaeT B paMKaxX BOCIUTATE/IbHOM
paboThI, COLMANbHOI ajallTalliy ¥ COLVaIbHOM
peabywmmranyy OCY>KHEHHBIX OKasaHye ICUXO-
JIOTMYECKOI TTOMOIIY MCIPaBUTEIbHBIMU YIpPeX-
penvsimu (V1Y) u YVIW B nepuop, oTObIBaHMs Ha-
KasaHus u ocie ocBoboxmenns (cr. 14, 32) [11].
Kak 6bUI0 ymoMAHYTO, B paMKaX BOCIMTATe/Nb-
HOI pabotsl cormacHo @3 «O mpobaunn B PO»
Y n YV npoBOgAT MHOXKECTBO MEPOIIPUATUI
Y BBINIOJTHAIOT pa3/iuyHble (PYHKIVN, CBS3aHHbIE
C CoLMAJIbHOM afalTalyel U pecolyannsanyen
OCy>XJleHHbIX. UTO KacaeTcs HeCOBepIIeHHOJET-
HIX, B CT. 25 yKasaHo, yTo YV momkHbl OygyT
OKa3bIBaTh COJIEIICTBYUE B ONTyYeHNM 0011ero 06-
pasoBanudA. CrefoBare/bHO, NIPAMO He IIpefyc-
MOTpPeHbI (PYHKIVV BOCHUTATETbHBIX KOTOHWIT U
a/JalITallIOHHBIX LIEeHTPOB.

Mpl cumMTaeM, 4TO K HECOBEpIIEHHOTETHUM
OCY>KI€HHBIM JJO/DKeH ObITb 0COOBII IIOIXOf, OT-
JINYHBIN OT BOCHUTATE/IbHON PabOThI C COBEPILIEH-
HOJIETHUMIY OCY>KIeHHbIMM. Tak, HeoOXopuma He
TO/IBKO MHAVBYYa/TbHAsA IICUXONIOTIYecKas pabo-
Ta B [IepyOJ] OTOBIBAHVA HaKa3aHMA U COfleVICTBIE
B IIOTTyYeHNUM 0011ero 06pa3oBaHus, HO M He MeHee
o0 beMHas IOCTIIeHUTeHIapHas paboTa. B nemsax
KauyeCTBEHHOM II03TAIIHOM peannsaluuy dTUX Me-
POIpUATHIL CIeyeT CO3[aTh CIyXO0y mpobarum, B
CTPYKType KOTOPOIl IIPeAyCMOTpPETb yIpaBJIeHMe
(oTHern, 1eHTp), KOTOpOe OBl OCYIIECTBIISIO Vi KOH-
TPOIMPOBAJIO MPOLECC COLMANbHOMN afjalTaluy 1
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peabunmuTanyy HeCOBEPLIEHHOMETHNX OCY>KIeH-
HBIX U JINLI, OCBOOOMBIINXCS 13 BOCIIUTATE/IbHBIX
KOJIOHUIA.

Ha nam B3r/1s17i, He0OXOAVMO TPENyCMOTPETh
OIIpefle/ieHHble MEpOIPUATHUSA, KOTOpPble MOTYT
IPOBOAUTBCA CY)X00II IpoOaIyy B OTHOLICHNUN
HeCOBepIIeHHOIe THYX JIUIL:

1. Tlcuxomornyeckasi MOMOILb B IIPEOOTEHIN
CeMeTHOTO HacumA 1 Oy/UIMHTA.

2. CopeiicTBue B 6bITOBOM ycTpolictBe. OHO
0Cc00eHHO HeOOXOAMMO ISl JINLI, KOTOPBIM K MO-
MEHTY OCBOOOXXIEHVS U3 BOCINUTATEIbHON KOJIO-
HUM He VICHOMHMIOCHh 18 net. Takux mopgpoCTKOB
C/IeflyeT HAIIPaB/IATb B COOTBETCTBYIOLIVE KOP-
PEKLMOHHBIE LIIKOJIBI VIV MHTEPHATBI, B TOM 4MCIIe
IS TIONTy9eHuA 001ero v cpefHero npodeccn-
OHA/IBHOTO 0Opa30BaHUs, a TAK)XXe YCTAHOB/ICHS
COIIMAJIbHBIX CBA3EIL.

3. MepguumHcKass ¥ OpUANYECKas I[TOMOLIb.
[TompocToK, BBIXOAS M3 BOCIMUTATENBHON KOJIO-
HUM B CAMOCTOATE/IbHYIO JK/M3Hb, MOXKET He 3HATb
0 TaKMX, Ka3amoch ObI, 37IleMEHTAPHbIX BellaX, KaK
HO/Ty4YeHMe T0/MMca 00513aTeIbHOTO MEANIIMHCKOTO
CTpaxoBaHMsl, Pa3/IMYHBIX GOPM COLVAIBHOI 110-
Moy 1 6eCIIaTHO I PUANIECKON TOMOIIN.

Takum o06pasoM, BBefieHME IPeIIOKEHHBIX
HaMJ Mep ITO3BOJIUT OCY>K/[CHHBIM B Jla/IbHeIIeM
BOCCTAHOBUTb YTpPauyeHHbIe COLMA/NbHBIE CBSI3N,
cdopmMupoBaTh IPaBONOCTYLUIHOE IOBEfEHNE B
o0lecTBe ¥ CHUSUTH YPOBEHb IPECTYIHOCTH, B
TOM 9JCJIe TIPECTYITHOCTY HECOBEPIIEHHOIETHUX.
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SCHOOL SHOOTINGS PERPETRATED BY THE MINORS
AND EXTENDED JUVENILE JURISDICTION

¢

CKYJIHNIYTUHI — OCOBEHHOCTH IOBEHAJIBHOU
IOPUCAMNKIINU

ABSTRACT. Juvenile delinquency is a problem that has
faced countless generations, but recently it has taken on
increasingly violent and epidemic proportions. In response
to tragic armed attacks, the national debate on how to
treat children who commit heinous crimes intensified.
Collaboration with police departments, closed-circuit
cameras, doors that lock automatically, metal detectors, police
officers at school and identification badges have increasingly
become distinctive features that properly describe an age of
school shootings. This article examines the methods available
in USA for transferring children into the criminal court.
“Extended jurisdiction juvenile prosecutions” originated in
Minnesota in the early 1990%». In 1992, Minnesota created
a task force which developed a new method for dealing with
violent and chronic child offenders, one which blended
the rehabilitative nature of the juvenile system with the
procedural rights and sentencing potential of the criminal
system». Arkansas extended the blended sentencing concept
to any child under the age of fourteen and charged with capital
murder or murder in the first degree, which no state had
done previously and which was a drastic move away from the
common law. In the paper are also analyzed the minors who
may turn violent from the school harassment. The growing
number of US. states use a form of blended sentencing,
called EJJ prosecutions, in which a juvenile receives both a
juvenile sentence and an adult sentence.

KEYWORDS: school shootings, blended sentencing,
criminal law, transfer to criminal court, juvenile delinquency.

© Vukan (Radovan) Slavkovich
Bykan (Pagosan) CraBkoBuy, 2023

AHHOTAIMA. IlpecTynHOCTh HeCOBEPLIEHHOET-
HUX — 9TO TIpobeMa, ¢ KOTOPOI CTaIKUBAIICh Gecdnc-
JIeHHBIe TIOKOJIEHNs, HO B NOC/IefjHee BpeMs OHa Ip1o6-
perna Bce Horee XeCTOKe MacIITabbl HOJOOHO SMUIEMIN.
B oTBeT Ha Tparmyeckue BOOPY>KEHHbIe HAllaJeHNsd, CO-
BeplIaeMble HeCOBEPIIEHHONIETHIMY, aKTUBU3JPOBATIVICh
obljeHaMOHATbHbIE e6aThl O TOM, KakK 0OpamaTbes ¢
IeTbMM, COBEpIIMBIIMMU TsDKKMe mpectymnenus. Co-
TPYSHUYECTBO C NONMMULEIICKUMY YIIPABIEHUAMY, KaMepbl
BUJICOHAOMIONEHN s, aBTOMATUYeCKN 3aIMPAIOIINeCs JiBe-
PY, META/UIORETeKTOPDI, OINIIEIICKIe B IIKO/IAX U UIeH-
TU(NKALMOHHbIe Oel/KM BCe dallle CTAHOBATCA OTIIV-
YUTEIbHBIMU YePTaMy, KOTOPbIe IPABJM/IbHO ONMCBHIBAIOT
9IIOXY HIKOJIbHBIX IIepeCcTpeNnoK. B JaHHOI cTaThe paccMa-
TpuBaTca foctynHele B CIIA MeTonbl mepefgaun feTeit
B YTOJIOBHBIII CYH. «PacmmpeHHas I0pUCAUKINA B OTHO-
IIeHV) HeCOBEPIIEHHONETHIX» BO3HUK/IA B MIIHHecoTe B
Havase 1990-x rogos. B 1992 rony B MuHHecoTe 6bU1a c03-
maHa pabouas TpyImma, KOTopasi paspaboraa HOBBI Me-
1O 6OPBOBI C KECTOKMMI U XPOHIYECKIMI HECOBEPIIIEH-
HOJIETHMMM IPaBOHAPYIIUTEIAMY, COUETAIOMNUIT B cebe
peabVIMTalMOHHBIN XapaKTep IOBEHATbHOI CUCTEMBI C
IIpOIecCya/IbHBIMY IIpaBaMIi 1 IIOTEHI[MA/IOM BbIHECEHN
IIPUTOBOPOB YTOTOBHONM CHUCTEMBbI». ApKaH3aC pacIpo-
CTpaHW/I KOHIIETIIIIO CMENIaHHOTO IPUTOBOpa Ha M060T0
pebeHKa B BO3pacTe O YeThIPHALLIATH JIET, OOBMHEHHOTO
B yOMitCTBe, KapaeMOM CMEPTHOII Ka3HbI0, WK yOUIICTBe
IIepBOJi CTENIEHH, YETO PaHee He [e/lajl HY OJVH LITAT ¥ YTO
ObIIO pajiIMKaTbHBIM OTXOJOM OT 061iero nmpasa. B crarbe
TaK)Ke aHA/NU3UPYIOTCSA HeCOBEpIIEHHONIETHNE, KOTOPbIe
MOTYT CTaTh arPeCCUBHBIMM B Pe3y/IbTaTe IIKOIbHBIX ITPH-
TecHeHui1. Bce 6onpuree uncno urraros CIIA ncnonbsyer
($bopMy CMelIaHHOTO IPUTOBOPA, Ha3bIBAEMYIO CYAEOHBIM
npecnegosanueM EJJ, mpu koTopoii HecoBepLIEHHONET-
HUIL TOTyYaeT KaK HaKasaHMe /1 HeCOBepIIeHHO/IETHETO,
TaK U HaKasaHMe J/ig B3pOCTIOTo.

KJTIIOYEBDBIE CJIOBA: paccTpen B HMIKO/IAX, CMEIIaH-
HO€ HaKa3aHIe, yTOJIOBHOE IIPaBo, llepefjada B yTOJIOBHbIII
CYJI, IPECTYIHOCTb HECOBEPUIEHHOIETHNX.
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To begin with, the level of education, science, and talents is lowered. A high
level of scientific thought is accessible only to the highest abilities! No need for
education, enough of science! There’s sufficient material even without science
for a thousand years to come, but it is necessary to prepare for obedience. As
soon as there’s just a tiny bit of family or love, there’s a desire for property. We
will extinguish that desire: we’'ll give rise to drunkenness, gossip and unheard-
of debauchery; we'll stifle every genius in infancy. But one or two generations
of debauchery are necessary now, an unheard-of, vile debauchery, that turns
men into loathsome, fearful, cruel, selfish baseness [12, p. 484-487].

1.1. Introduction

Armed attacks on educational institutions
which result in numerous victims represent a spe-
cific phenomenon that stands out from other forms
of violence. It can be classified as attacks on the
school, which are characterized by the apparent
senselessness of actions, unexpectedness, demon-
strativeness and lack of logic in the actions of the
attacker. It often turns out that the attacker was im-
perceptible and his behavior did not give cause for
concern. Although it is impossible to formulate the
psychological profile of the attacker, several theo-
retical models offer conclusions that have practical
significance for preventing such events.

Such attacks are not caused by an accidental and
sudden loss of reason. The analysis of the perpetra-
tor of the crime, from a psychopathological point
of view, is not corroborated by facts, nor produc-
tive in terms of practical prevention. The formation
of the “shooter” goes through several phases, ac-
companied by the transformation of both his so-
cial contacts, as well as motives and fantasies. Such
transformations are cumulative in nature, gradu-
ally leading the personality to the intent and plan-
ning of the act of attack. The absence of corrective
social influence is related to a decreased ability to
cope with difficulties, which, with the constant de-
cline in self-esteem, leads to depression.

In that context, a strong negative experience
(unwanted separation, stress, quarrels, conflicts in
the family, bullying) can activate revenge fantasies,

which over time become obsessive. The attacker
seems to be sending a message to the world around
him, in which he feels offended and superfluous.
The act of attack is accompanied by the follow-
ing signals: fascination with weapons, glorifica-
tion of murderers, violent fantasies on the theme
of revenge. According to many theorists, the social
environment and interpersonal relationships play
a leading role in the formation of aggressive inten-
tions of teenagers. Objective characteristics, such
as the existence of real conflicts, are not decisive.
More important is the subjective experience of the
future shooter - asociality, resentment and isola-
tion. According to 18 U.S.C. § 5031, “A juvenile is
a person who has not attained 18 years of age, or
for the purpose of proceedings and disposition un-
der chapter 403 for an alleged act of juvenile delin-
quency, a person who has not attained 21 years of
age. The “juvenile delinquency” is the violation of
a law of the United States committed by a person
prior to age 18 which would have been a crime if
committed by an adult” [40].

The status of children in the eyes of the law has
changed remarkably over the past two centuries.
At common law, most children accused of breaking
the law were treated in the same manner as adults,
with a few exceptions. Young children, for instance,
had the benefit of the infancy defense, which pro-
vided children under the age of seven with immu-
nity from prosecution because the law presumed
they were incapable of forming criminal intent.
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Children between the ages of seven and fourteen
were also presumed to lack criminal capacity, but
the prosecution could rebut this by showing that
the children knew the difference between right and
wrong. Finally, the law considered children over
the age of fourteen fully responsible for their ac-
tions and punished them as adults [35, p. 221].

The common criminal law did not differentiate
between the adult and the minor who had reached
the age of criminal responsibility. The fundamental
thought in criminal jurisprudence was not, and in
most jurisdictions is not, reformation of the crimi-
nal, but punishment; punishment as expiation
for the wrong; punishment as a warning to other
possible wrong-doers. The child was arrested, put
into prison, indicted by the grand jury, tried by a
petit jury, under all the forms and technicalities of
criminal law, with the aim of ascertaining whether
it had done the specific act and if it had, then of
visiting the punishment of the state upon it [22,
p. 185-186].

During the 1970’s, society’s attitude towards ju-
venile delinquency began changing. While at the
inception of the juvenile court system children
were involved in relatively minor infractions such
as shoplifting and burglary, children in the 1970’
began committing violent crimes with increasing
frequency. In response, states began changing the
focus of their efforts in dealing with youth crime
from rehabilitation to punishment. One manifesta-
tion of this “get tough” approach was the creation
in every state of some mechanism for transferring
some minors into the criminal court to face adult
criminal prosecution’ [32, p. 1359].

The law of the USA limited juvenile court juris-
diction to children under age 16 in 1971. In doing
so, it reestablished what juvenile court jurisdiction
had originally been. When the legislature first es-
tablished juvenile court jurisdiction in 1921, it lim-
ited it to children under 16 years of age. The legis-
lature expanded juvenile court jurisdiction in 1935
to include children 16 and 17 years of age who were
transferred to juvenile court by town, city, police,
or borough courts. This expanded juvenile court
jurisdiction remained the same until 1971 when
the legislature limited it to children under 16 years
of age. That same year, the legislature established
youthful offender status, which created an alterna-
tive way to deal with 16 and 17 year olds who were
accused of committing most crimes [18].

2. Trial of juveniles as adults in criminal court

2.1. Juvenile court jurisdiction

According to 18 U.S.C. § 5032, “A juvenile al-
leged to have committed an act of juvenile delin-
quency, shall not be proceeded against in any court
of the United States unless the Attorney General,
after investigation, certifies to the appropriate dis-
trict court of the United States that: (1) the juve-
nile court or other appropriate court of a State does
not have jurisdiction or refuses to assume jurisdic-
tion over said juvenile with respect to such alleged
act of juvenile delinquency, (2) the State does not
have available programs and services adequate for
the needs of juveniles, or (3) the offense charged
is a crime of violence that is a felony or an offense
described in the Controlled Substances Act* or in
the Controlled Substances Import and Export Act’,
and that there is a substantial Federal interest in
the case or the offense to warrant the exercise of
Federal jurisdiction”. If the Attorney General does
not so certify, such juvenile shall be surrendered to
the appropriate legal authorities of such State. The
term “State” includes a State of the United States,
the District of Columbia, and any commonwealth,
territory, or possession of the United States [40].
According to section 1111, in accordance with
many current statutes, murder is unlawful causing
death of another human being with malice afore-
thought [31, p. 81].

The age limit of juvenile jurisdiction in the U.S.
(the last year minors are subject to the juvenile
system) is 17 in 46 states and Washington D.C. In
2020, Vermont became the first state in the nation
to expand juvenile court jurisdiction to 18. Three
states — Georgia, Texas and Wisconsin — now draw
the juvenile/adult line at age 16 [27, p. 728]. How-
ever, all States allow juveniles under certain condi-
tions to be tried as if they were adults in criminal
court by way of one or more transfer mechanisms:

1. Judicial waiver. The juvenile court judge has
the authority to waive juvenile court jurisdiction
and transfer the case to criminal court.

a) Discretionary waiver- A juvenile court judge
may waive jurisdiction and transfer the case to

'“Delinquency proceedings in district courts; transfer for
criminal prosecution”

2 Section 401 of the Controlled Substances Act (21 U.S.C. 841).

3 Sections 1002(a), 1003, 1005, 1009, or 1010(b)(1), (2),
or (3) of the Controlled Substances Import and Export Act
(21 US.C. 952(a), 953, 955, 959, 960(b)(1), (2), (3)), section
922(x) or section 924(b), (g), or (h) of this title.
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criminal court typically based on factors outlined
in the Kent v. United States'. Judges often consider
a youth’s past criminal history and severity of the
crime at hand when deciding whether to waive the
case to criminal court.

b) Mandatory waiver — A juvenile court judge
must waive jurisdiction if probable cause exists that
the juvenile committed the alleged offense. Juvenile
cases that meet criteria for age, severity of offense,
and/or prior criminal record are required to be
transferred from juvenile court to criminal court.
In such cases, the only role of the juvenile court
is to verify that the case meets said waiver criteria
and make the official transfer.

c) Presumptive waiver — Juveniles who meet
established criteria such as age and severity of
offense are presumed to be suitable for criminal
court rather than juvenile court. If the juvenile/
the juvenile’s legal representation does not make
a strong enough argument against transfer, their
case is automatically transferred to criminal court.
The burden of proof shifts from the State to the
juvenile to show amenability to juvenile justice
system processing. Requires that certain juveniles
be waived to criminal court unless they can prove
they are suited to juvenile rehabilitation [16].

2. Direct file provisions (also known as
concurrent jurisdiction, prosecutorial waiver,
prosecutor discretion,) give the prosecutor the
discretion to file charges in either the juvenile or
criminal court.

3. Statutory exclusion provisions (also referred to
as automatic or mandatory transfer) automatically
exclude certain juvenile offenders from the juvenile
court’s original jurisdiction. As they do with all
transfer provisions, legislatures typically specify
age and offense criteria. However, one application
of exclusion- lowering the upper age of original
juvenile court jurisdiction - excludes the largest
number of juveniles from juvenile jurisdiction.
State law excludes some classes of cases involving
juvenile age offenders from juvenile court, granting
adult criminal court exclusive jurisdiction over
some types of offenses. Murder and serious violent
felony cases are most commonly “excluded” from
juvenile court [17].

Provisions for trying youth are typically limited
by age and offense criteria. In states with a com-
bination of transfer mechanism, the exclusion,
mandatory waiver, or concurrent jurisdiction pro-

1383 U.S. 541 (1996).

visions generally target the oldest juveniles and/or
those charged with the most serious offenses, while
those charged with relatively less serious offenses
and/or younger juveniles may be eligible for discre-
tionary waiver [18].

By the early 1990s, violent juvenile crime had
captured the attention of the nation’s policy mak-
ers, as well as the public. In the USA had been
launched new juvenile justice reform initiatives,
often involving reduced judicial discretion and a
greater use of adult court for juvenile offenders [39,
p. 7]. Many States in the 1990s enacted legislation,
making it easier to try juveniles as adults. Regard-
ing the judicial waiver, at the end of the 1997 legis-
lative session, all but five States (Connecticut, Mas-
sachusetts, Nebraska, New Mexico, and New York)
provided for discretionary waiver of certain juve-
niles to criminal court. At the end of 1997, 14 States
had a mandatory waiver statute in which the juve-
nile court judge, after finding probable cause, must
waive jurisdiction. As of the end of the 1997 legisla-
tive session, 14 States and the District of Columbia
had presumptive waiver provisions that designate a
category of offenders in which waiver to criminal
court is rebuttably presumed to be appropriate.

At the end of 1997, 15 States had direct file stat-
utes. In 1996-97, five States modified existing pro-
visions and three States (Arkansas, Massachusetts,
and Montana) enacted new laws permitting direct
filing. The prosecutor decides which court will have
jurisdiction over a case when both the juvenile and
criminal courts have concurrent jurisdiction.

With regard to statutory exclusion provisions,
some State legislatures have excluded all 17-year-
olds or all 16- and 17-year-olds from juvenile ju-
risdiction, making them adults for purposes of
criminal prosecution. As of the end of the 1997
legislative session, 28 States excluded certain cat-
egories of juveniles from juvenile court jurisdiction
38, p. 2-5].

The surge in violent youth crime has led USA to
increasingly transfer children into criminal court.
Some of these children are already so hardened that
there is little the juvenile system can do for them.
For these children, transfer is the last solution.

2.2. Minimum transfer ages

While most states’ raise-the-age efforts have
focused on expanding juvenile court jurisdiction
up to the age of 18, laws allowing discretionary
prosecution of youth and young adults in adult
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criminal court can limit these expansions. Thus,
increasingly, state legislatures provide statutes to
determine minimum transfer ages. However, the
specifics vary significantly across states'. Some
major areas of variation include which system
actors have discretion over transfer decisions
(e.g., judges or prosecutors) and which crimes are
excluded from an age minimum (usually crimes of
violence), as well as other factors beyond age that
prosecutors are required to consider. As of the end
of the 2018 legislative session, 28 states statutorily
specify the age at which a youth may be transferred
from an adjudication process in juvenile court to
adult court. For states with defined transfer ages,
these transfer allowances vary from 10 to 15 years
of age, with an average transfer age of 13.

2.3. The minimum age of prosecution and
adjudication in juvenile court

States are increasingly setting a minimum age
at which youth and young adults can be processed
through juvenile courts, but there is significant
variation in the minimum age established in statute,
offenses excluded from minimum age requirements,
and the discretion afforded to prosecutors and
judges. Twenty-three states have seta minimum age
of adjudication in juvenile court through statute. In
these states, children under the minimum age of
juvenile court jurisdiction are often served through
social service and child welfare systems rather than
juvenile courts. Minimum ages in these states
range from 6 to 12 and statutory exceptions vary
[6]. For example, a Washington statute sets the
minimum age of prosecution at 8, but to charge
children between 8 and 12 in juvenile court, state
prosecutors must prove that they “have sufficient
capacity to understand the act” According to
Section 9A.04.050* of the Code of Washington,
“Children under the age of eight years are incapable
of committing crime. Children of eight and under
twelve years of age are presumed to be incapable
of committing crime, but this presumption may be
removed by proof that they have sufficient capacity
to understand the act or neglect, and to know that
it was wrong” [41].

! In 2018, California became the first state in the country
to limit transfer eligibility to only 16- and 17-year-olds,
meaning youths 15 and younger must be adjudicated in
juvenile court [44].

2 “People capable of committing crimes — Capability of
children”.

In states without a statewide statutory minimum,
prosecutors and judges often have discretion about
whether to process young people through juvenile
courts or to refer them to social service systems.
This discretion often revolves around the severity
of the offense, accountability and public safety
concerns, and the treatment needs of the youth.

3. Legislative responses to school shootings

3.1. Juvenile Justice and Delinquency
Prevention Act as Amended by the Juvenile
Justice Reform Act of 2018

The Juvenile Justice and Delinquency Prevention
Act of 1974° is a federal law that provides funds to
states that follow a series of federal protections,
known as the “core protections,” on the care and
treatment of youth in the justice system. A re-au-
thorization bill, the Juvenile Justice Reform Act of
2018 * was enacted in December 2018. Addition to
reauthorizing core parts of the existing JJDPA, the
2018 bill made several significant changes to juve-
nile justice law [15].

According to Section 223, Subsection 11, “un-
less a court finds, after a hearing and in writing,
that it is in the interest of justice, juveniles awaiting
trial or other legal process who are treated as adults
for purposes of prosecution in criminal court and
housed in a secure facility -

(I) shall not have sight or sound contact with
adult inmates; and

(I) except as provided in paragraph (13), may
not be held in any jail or lockup for adults;

(ii) in determining under clause (i) whether it is
in the interest of justice to permit a juvenile to be
held in any jail or lockup for adults, or have sight
or sound contact with adult inmates, a court shall
consider -

(I) the age of the juvenile;

(I) the physical and mental maturity of the
juvenile;

(III) the present mental state of the juvenile,
including whether the juvenile presents an
imminent risk of harm to the juvenile;

(IV) the nature and circumstances of the alleged
offense;

(V) the juveniles history of prior delinquent
acts;

(VI) the relative ability of the available adult and
juvenile detention facilities to not only meet the

3 Pub. L. 93-415.
*Pub. L. 115-385.
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specific needs of the juvenile but also to protect the
safety of the public as well as other detained youth;
and

(VII) any other relevant factor; and

(iii) if a court determines under clause (i) that it
is in the interest of justice to permit a juvenile to be
held in any jail or lockup for adults —

(I) the court shall hold a hearing not less
frequently than once every 30 days, or in the case
of a rural jurisdiction, not less frequently than once
every 45 days, to review whether it is still in the
interest of justice to permit the juvenile to be so
held or have such sight or sound contact; and

(II) the juvenile shall not be held in any jail or
lockup for adults, or permitted to have sight or
sound contact with adult inmates, for more than
180 days, unless the court, in writing, determines
there is good cause for an extension or the juvenile
expressly waives this limitation.

According to Section 223, Subsection (13), no
juvenile will be detained or confined in any jail or
lockup for adults except —

(A) juveniles who are accused of nonstatus of-
fenses and who are detained in such jail or lockup
for a period not to exceed 6 hours —

(i) for processing or release;

(ii) while awaiting transfer to a juvenile facility;
or

(iii) in which period such juveniles make a court
appearance; and only if such juveniles do not have
sight or sound contact with adult inmates and only
if there is in effect in the State a policy that requires
individuals who work with both such juveniles
and adult inmates in collocated facilities have been
trained and certified to work with juveniles.

According to Section 103, Subsection 42, the
term “status offender” means a juvenile who is
charged with or who has committed an offense that
would not be criminal if committed by an adult
[19].

3.2. Westside Middle School shooting

On March 24, 1998, students A. G. (age 11) and
M. J. (age 13) drove M. J’s mother’s stolen minivan
to Westside Middle School in Jonesboro, Arkansas.
The boys were armed with seven firearms stolen
from A. G’s grandfather’s house, including two
semi-automatic rifles, a bolt-action rifle, and four
handguns. Upon arrival, A. G. entered the school
and pulled the fire alarm, then ran back to the woods
where M. J. had set up their weapons. As students

and faculty exited the school, the boys opened fire.
When the shots finally subsided, four students and
one teacher were dead, and an additional 10 were
wounded. The boys fled into the wooded area and
were subsequently apprehended by the police.

Prosecutors charged M. ]. with five counts of
murder and 10 counts of aggravated assault. A. G.
was charged with murder, attempted murder, and
unlawful firearm possession. Due to their young
ages, the Craighead County Prosecutor’s office was
not able to try them as adults because they did not
meet the statutory minimum age for transfer to
adult court. Additionally, at the time of the shoot-
ing, the law in the state of Arkansas did not include
any provisions which would allow a juvenile to
serve a life sentence. Within 5 months of the shoot-
ing, both boys had been tried and convicted. They
were both sentenced to confinement in the Arkan-
sas Department of Youth Services (DYS) Facility
until they turned 18 [30, p. 361-363].

In 1971, Act 38 established the Department of
Social and Rehabilitative Services (SRS), a fore-
runner to the current Department of Human
Services. The Office of Juvenile Services was placed
under the direction of the Director of SRS. In 1977,
the Division of Youth Services was formally created
as a division within the present Department of
Human Services (DHS). In 1985, Act 348 merged
the Division of Youth Services with the Division
of Children and Family Services until Act 1296 of
1993 reestablished DYS as an independent division
[within DHS]. The Division of Youth Services (DYS)
was authorized by Act 1296 to be “devoted entirely
to handling the problems of youths involved in the
juvenile justice system”. DYS became operational in
October 1993 and is responsible for client-specific
programming and individual treatment programs,
serious offender programs for violent youth
offenders, providing alternative community-based
programming, and other services specified directly
by Act 1296 [13].

According to Section 3. (a) of the Act 1296, the
Division of Youth Services coordinate communi-
cation between the various components of the ju-
venile justice system, oversee reform of the State ‘s
juvenile justice system, provide services to delin-
quent and Families-In-Need-of-Services (FINS)
youth, conduct research into the causes, nature
and treatment of juvenile delinquency and related
problems, develop programs for early intervention
and prevention of juvenile delinquency, maintain
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information files on juvenile delinquents in the
state, actively pursue the maximization of federal
funding for juvenile delinquency and related pro-
grams, and evaluate the effectiveness and efficiency
of the programs and services offered by the divi-
sion and recommend changes to the Governor [4].

Unable to sentence A. G. and M. J. to life in pris-
on, the judge added on an additional 3 years on fed-
eral charges for the aggravated circumstances and
weapons violations (known as blended sentencing),
so that the boys were transferred to federal prisons
upon release from the DYS facility, and held until
their 21st birthdays. The boys served their full sen-
tences, and in 2005 and 2007 respectively, M. J. and
A. G. were released with clear records. Although
A. G. has remained free since his release, M. J. was
rearrested on January 1, 2007 after a loaded gun
and marijuana were found in his vehicle during a
traffic stop and search. A year later, he was con-
victed by a federal jury and sentenced to 4 years in
federal prison for the weapons possession charge
[30, p. 361-363].

3.3. The Extended Juvenile Jurisdiction Act
(EJJA)

The shooting at Westside Middle School was
instrumental in pushing legislative action to al-
low prosecutors discretion in charging juveniles
as adults. In 1999, the Arkansas General Assembly
passed Act 1192 [2], the Extended Juvenile Juris-
diction Act (EJJA). This act allowed prosecutors to
charge juveniles under the age of fourteen as adults
for offenses of capital murder and first-degree mur-
der, and to include adult sentencing guidelines com-
mensurate with the seriousness of the offense [42].

The concept of “blended sentencing” is an
attempt to balance the interest of the juvenile
offender with the interests in making juveniles
accountable for offenses they commit. Currently,
there are five models of blended sentencing. Three
of the models provide for jurisdiction in juvenile
court, and two models provide for jurisdiction in
adult criminal court. Two of the five models are
exclusive blends and provide juvenile or criminal
courts the authority to impose either a juvenile
disposition or an adult criminal sanction! Two
other models are inclusive blends and allow
juvenile or criminal courts to impose a juvenile
sanction and an adult sentence. Generally, the
execution of the adult sentence is stayed. However,
if the juvenile commits a new offense while serving

his juvenile sentence, the adult sentence will be
executed. The final model is a contiguous blend
where the juvenile court has jurisdiction to impose
a juvenile disposition and an adult sanction. A
juvenile sentenced under this model is sent to a
juvenile correctional facility and awaits a transfer
to an adult correctional facility at a certain age.
Arkansas’ Extended Juvenile Jurisdiction (“EJJ”)
law could best be categorized as a juvenile contigu-
ous and inclusive model. It is contiguous with re-
spect to adjudications for capital murder and first
degree murder. For example, a court cannot order
an automatic release if an EJ] offender is adjudi-
cated delinquent for these offenses. At a minimum
the court must order adult probation. EJJ is also
viewed as an inclusive blend with a twist. The ju-
venile court has exclusive jurisdiction. Once a ju-
venile is found to have committed a crime that is
classified as an E]J] offense, the court enters a ju-
venile disposition, but instead of entering an adult
sentence and staying the execution of the sentence,
the court suspends the imposition of an adult sen-
tence pending further review [36, p. 647-648].
Arkansas has a separate court division for chil-
dren who commit criminal acts. The Arkansas
Juvenile Justice System consists of the following
entities: local law enforcement, juvenile judicial
districts, district prosecuting attorneys, public de-
fenders/appointed attorneys, juvenile detention
centers, contracted community-based providers
and the Division of Youth Services (DYS).
Children (per Arkansas’” juvenile code) ages 10
through 17 who commit acts that would be consid-
ered criminal if committed by an adult are referred
to as juvenile delinquents. If a juvenile is an adju-
dicated delinquent, there are several disposition
alternatives available to the judge: undergo coun-
seling, probation, community service, electronic
monitoring, the C-Step Program, Drug Court,
Youth Advocacy Program, detention, or transfer
into the custody of DYS. The judge will decide the
appropriate disposition. Youth between the ages
of 10 and 17 who are adjudicated delinquent and
committed to the custody of DYS are committed
for an indeterminate period not to exceed 21st
birthday. Juvenile court records are not public re-
cords and are not subject to release under the Free-
dom of Information Act. The court proceedings
and filings may also be closed and confidential. A
crime victim, persons providing victim support, or
a victim’s representative may be present unless the
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judge decides that the person’s exclusion is neces-
sary to preserve the confidentiality or fairness of a
juvenile proceeding [9].

In response to the Jonesboro shooting, the EJJA
revised a number of key provisions to Arkansas’
penal code relating to juveniles. One key change
involved allowing the state to charge a juvenile of
any age with either capital or first-degree murder.
Although Arizona allows juveniles under certain
conditions to be tried as if they were adults in crim-
inal court, the state has to overcome presumptions
of juvenile’s lack of fitness to proceed and lack of
capacity. In accordance with this change, the state
must show that a juvenile understands the charges
brought against him, and has the ability to under-
stand the trial process (Arkansas Code Annotated,
§ 9-27-502). This provision includes the require-
ment that a court-appointed psychiatrist or clini-
cal physician evaluates the juvenile. Prior to this
change, it was presumed that juveniles ages seven
to 13 were incompetent to stand trial [30, p. 361-
363].

According to the Arkansas Code Annotated,
Section 9-27-501, Subsection (a) (“Extended ju-
venile jurisdiction designation”), the state may re-
quest an extended juvenile jurisdiction designation
in a delinquency petition or file a separate motion
if the:

(1) Juvenile, under thirteen (13) years of age
at the time of the alleged offense, is charged with
capital murder, § 5-10-101, or murder in the first
degree, § 5-10-102, and the state has overcome
presumptions of lack of fitness to proceed and lack
of capacity as set forth in § 9-27-502;

(2) However, juveniles thirteen (13) years of age
at the time of the alleged offense shall have an eval-
uation pursuant to § 9-27-502, and the burden will
be upon the juvenile to establish lack of fitness to
proceed and lack of capacity;

Section 9-27-501, Subsection (b), stated that
the juvenile’s attorney may file a motion to request
extended juvenile jurisdiction if the state could
have filed pursuant to subsection (a) of this section.

According to Section 9-27-502, Subsection
(a) (“Competency - Fitness to proceed — Lack of
capacity”), except as provided in subsection (b)
of this section, the provisions of § 5-2-301 et seq.
shall apply to the following:

(1) In any juvenile delinquency proceeding in
which the juvenile’s fitness to proceed is put in
issue by any party or the court; and

(2) In juvenile delinquency proceedings in
which extended juvenile jurisdiction designation
has been requested by any party and a party intends
to raise lack of capacity as an affirmative defense.

According to Section 9-27-502, Subsection (b),
Paragraph (1), for a juvenile under thirteen (13)
years of age at the time of the alleged offense and
who is charged with capital murder, § 5-10-101,
or murder in the first degree, § 5-10-102, there
shall be a presumption that the juvenile is unfit to
proceed and he lacked capacity to:

(a) Possess the necessary mental state required
for the offense charged;

(b) Conform his conduct to the requirements of
law; and

(c) Appreciate the criminality of his conduct.

Nevertheless, the prosecution must overcome
these presumptions by a preponderance of the evi-
dence.

According to Section 9-27-502, Subsection
(b), Paragraph (2), for a juvenile under thirteen
(13) years of age and who is charged with capital
murder, § 5-10-101, or murder in the first degree,
§ 5-10-102, the court shall order an evaluation to
be performed in accordance with § 5-2-327 or §
5-2-328, or both. Upon an order for evaluation, all
proceedings shall be suspended and the period of
delay until the juvenile is determined fit to proceed
shall constitute an excluded period for the speedy
trial provisions of Rule 28 of the Arkansas Rules of
Criminal Procedure.

Article 9-27-502, Subsection (b), Paragraph (8)
stated that, within thirty (30) days of the receipt of
the evaluation report, the court shall first determine
whether the juvenile is fit to proceed. The parties
may stipulate to the findings and conclusions of the
evaluation report and the court may enter an order
with respect to fitness based thereon. Otherwise,
a hearing shall be conducted and in order for the
court to find a juvenile fit to proceed, the prosecu-
tion shall be required to prove by a preponderance
of the evidence the following:

(1) The juvenile understands the charges and
potential consequences;

(2) The juvenile understands the trial process
and proceedings against him; and

(3) The juvenile has the capacity to effectively
participate with and assist his attorney in a defense
to prosecution.

The court shall issue written findings as to
whether the prosecution has met its burden with
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respect to such issues and whether the juvenile is
fit or unfit to proceed.

According to Section 9-27-502, Subsection (a),
Paragraph (10), if a juvenile is found fit to proceed,
the court shall next conduct a hearing wherein the
state shall be required to prove by a preponderance
of the evidence that at the time the juvenile engaged
in the conduct charged he had the capacity to:

(i) Possess the necessary mental state required
for the offense charged;

(ii) Conform his conduct to the requirements of
the law; and

(iii) Appreciate the criminality of his conduct.

If the court finds that the state met its burden
with regard to the capacity, the court shall schedule
a designation hearing as described in § 9-27-503.
Such a finding by the court does not prevent the
juvenile from raising the affirmative defense of lack
of capacity at a subsequent adjudication hearing
[10].

EJ] applies to a juvenile, at any age, charged with
capital murder or first degree murder. Arkansas ex-
tended the blended sentencing concept to any child
under the age of fourteen and charged with capi-
tal murder or murder in the first degree, which no
state had done previously and which was a drastic
move away from the common law. Prior to EJJ, no
one under the age of ten could be adjudicated de-
linquent. Under common law, juveniles under the
age of seven were presumed incapable of forming
the intent necessary to commit a crime. Juveniles
between the ages of seven and thirteen were pre-
sumed incapable of forming the intent; however,
this presumption could be rebutted by the state.
Juveniles age fourteen and above were considered
capable of understanding the consequences of their
actions and therefore capable of forming intent. EJ]J
also applies to juveniles age fourteen or fifteen at
the time of the alleged offense and charged with of-
fenses enumerated in the statute [36, p. 649-650].

Additional revisions were made with regard to
imprisoning juvenile offenders in the EJJA. In ac-
cordance with Federal Juvenile Justice and Delin-
quency Prevention Act, the EJJA included provi-
sions for juveniles who could be sentenced to adult
prison, requiring that they be segregated from the
general DYS population until their transfer to the
Department of Corrections (DOC) '. However, ju-

' The Arizona Department of Corrections, Rehabilitation
& Reentry is the statutory law enforcement agency responsible
for the incarceration of inmates in 13 prisons in the U.S. state

veniles were only eligible for transfer to the DOC
when they turned 16. During the same legisla-
tive session, the Arkansas legislature additionally
passed Act 1272 [3], requiring the Department of
Youth Services to establish a separate facility for in-
dividuals between the ages of eighteen and twenty-
one [30, p. 362-363].

3.4. The Rocori High School shooting

The Rocori High School shooting occurred
at Rocori High School on September 24, 2003 in
Cold Spring, Minnesota, United States. The shoot-
er was identified as 15 year-old student John Jason
McLaughlin, who murdered 14-year-old fellow
Seth Bartell and 17-year-old senior Aaron Rollins.
Prior to the shooting, McLaughlin, described as
“quiet and withdrawn”, walked out of a locker room
at Rocori High and shot them with a semiautomat-
ic .22-caliber gun he had in his gym bag [21].

Some fellow students who knew Jason, blamed
the teasing and rejection he suffered at the school.
One sophomore, explained that “he understood
how a person could turn violent from the harass-
ment. Because McLaughlin was small, nonmus-
cular, and shy, he had been teased and taunted the
previous year. Jason had not even shot the people
who teased him the most; he had apparently shot
without caring who was hurt” [7, p. 53-54].

McLaughlin became familiar with firearms
through his father. His father enrolled him in a gun
safety program and Jason passed the Minnesota
Fire and Arm Safety training examination [26].
According to facts established at trial, McLaughlin
took his father’s semiautomatic .22-caliber pistol
to school that day with the intent to “shoot some
people” He waited for Bartell in physical education
class, followed him down the hallway, and shot at
him. When this shot only grazed the intended vic-
tim, McLaughlin fired again and hit a bystander,
Aaron Rollins. McLaughlin then followed Bartell
into the gymnasium, where he fired a third shot
from point-blank range that hit his victim in the
forehead. He surrendered to school officials, who
immediately called the police. Rollins was pro-
nounced dead on arrival at the local hospital, and

of Arizona. Prior to January 2020, the Department was called
the Arizona Department of Corrections. It was established by
Laws 1968 (Chapter 198), to consolidate the supervisory staft
and administrative functions at the state level of “all matters
relating to the institutionalization, rehabilitation, and limited
parole functions of all adult and juvenile offenders” [11].
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Bartell remained unconscious until his death 16
days later.

During the initial interrogation by police,
McLaughlin reported that he had planned the
attack for several days in advance, and he had
checked the school for metal detectors and security
cameras. He told police that he didn’t think that the
gun would do “very much” harm, and he did not
intend to kill anyone. He simply wanted to “hurt
Bartell” because he had been teased and bullied by
him for years [5]. He thought about possibly fight-
ing Seth Bartell, but he knew that Seth was much
bigger and stronger than he was, and that Seth Bar-
tell would just beat him up if he got into a fight with
him. Instead, he decided that he would shoot him
in the arm or shoulder and cause a small wound
with a small bullet that would not seriously harm
Seth [26].

McLaughlin was charged with first- and second-
degree murder, as well as possession of a danger-
ous weapon on school property, and he was tried
as an adult in the Stearns County District Court.
He was found guilty of all three counts following
the first phase of a bifurcated bench trial. In the
second phase (the mental illness phase), the court
heard testimony from six mental health experts:
three retained by McLaughlin, one by the State,
and two by the court. The three experts hired by
McLaughlin returned a diagnosis of schizophrenia,
and the three others a diagnosis of major depres-
sion in remission and an “emerging personality
disorder” Only one expert (hired by the defense)
testified that McLaughlin did not know right from
wrong and met the criteria for insanity under the
M’Naughten rule [5].

According to Minnesota Rules of Criminal Pro-
cedure, (Rule 20.01-Competency Proceedings)
“The court must appoint at least one examiner as
defined in Minnesota Statutes, chapter 253B, or
successor statute, to examine the defendant and re-
port to the court on the defendant’s mental condi-
tion”.

If the prosecutor or defense counsel has a quali-
fied examiner, the court, on request, must allow the
examiner to observe the examination and examine
the defendant. The report of examination must in-
clude a diagnosis of the defendant’s mental condi-
tion. If the defendant is mentally ill or cognitively
impaired, the report must contain an opinion of the
defendant’s capacity to understand the proceedings
or participate in the defense [24].

McLaughlins first expert witness was Dr. Mau-
reen Hackett, a forensic psychiatrist. Hackett was re-
tained by the defense to evaluate whether McLaugh-
lin was competent to stand trial and whether he
qualified for a mental illness defense. Hackett di-
agnosed McLaughlin with “a severe thought disor-
der best described as schizophrenia, paranoid and
disorganized type” and also with “cognitive impair-
ments.” At the time of his actions and as a direct re-
sult of his mental illness, Jason McLaughlin suffered
a defect of reasoning and a serious distortion of real-
ity. In Hackett’s opinion, Jason McLaughlin did not
know the nature of the act constituting the offense
for which he is charged and thus he did not appre-
ciate and he did not know the wrongfulness of his
actions on September 24, 2003.

McLaughlin’s second expert was Dr. James Gilb-
ertson, a forensic psychologist, whom McLaughlin
retained to evaluate whether he should be certified
as an adult. He also diagnosed McLaughlin with a
psychotic disorder. In relation to the M’Naghten
test, Gilbertson said, “the totality of the evidence
convinces me that McLaughlin was aware of the
nature of his act, the outcome of his act, and that it
was morally wrong” McLaughlin’s third expert was
Dr. Richard Lentz, a psychiatrist, who confirmed
Hackett’s diagnosis, but he offered no opinion on
whether McLaughlin would meet the M'Naghten
standard [34].

Dr. Michael Koch, a psychiatrist retained by the
court, testified that his role was to determine wheth-
er McLaughlin was competent to stand trial. Koch
said he diagnosed McLaughlin with a depressive
disorder in remission and an emerging personality
disorder. He said that while other mental health pro-
fessionals diagnosed McLaughlin as schizophrenic,
Koch rejected this diagnosis for several reasons: (1)
McLaughlin’s mental health appeared to improve
steadily after McLaughlin stopped taking antipsy-
chotic and antidepressant medications; (2) staff at
the St. Peter Security Hospital - where McLaugh-
lin resided for 55 days during the Rule 20 evalua-
tion period - did not see any evidence of psychotic
behavior; and (3) McLaughlin’s self-reported audi-
tory, visual, and tactile hallucinations were incon-
sistent with the typical experience of schizophrenic
patients. Koch also testified that he thought it was
likely that McLaughlin was malingering [33].

According to Rule 20.02 (Defense of Mental Ill-
ness or Cognitive Impairment — Mental Examina-
tion):
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The trial court may order the defendant’s mental
examination if:

(a) the defense notifies the prosecutor of its intent
to assert a mental illness or cognitive impairment
defense pursuant to Rule 9.02, subd. 1(5);

(b) the defendant in a misdemeanor case pleads
not guilty by reason of mental illness or cognitive
impairment; or

(c) the defendant offers evidence of mental
illness or cognitive impairment at trial.

If the court orders a mental examination of the
defendant, it must appoint at least one examiner
as defined in Minnesota Statutes, chapter 253B,
or successor statute, to examine the defendant
and report to the court on the defendant’s mental
condition. If any party has retained an examiner,
the examiner must be permitted to observe the
mental examination and examine the defendant.

The examiner must forward a written
examination reportto the court, which must contain
a diagnosis of the defendant’s mental condition. If
directed by the court, the report must include an
opinion as to whether, because of mental illness or
cognitive impairment, the defendant, at the time of
committing the alleged criminal act, was laboring
under such a defect of reason as not to know the
nature of the act or that it was wrong [24].

Katheryn Cranbrook, a forensic psychologist,
testified for the state. The state retained Cranbrook
to evaluate McLaughlin for the certification pro-
cess and, later, to evaluate whether McLaughlin
met the M’Naghten standard. She said that in her
opinion, at the time of the M’Naghten evaluation,
McLaughlin was suffering from a major depressive
disorder and, likely, an emerging personality disor-
der. As to some of the symptoms observed by oth-
er experts, Cranbrook told the district court that
McLaughlin was malingering. She stated that the
onset of schizophrenia at McLaughlin’s age was un-
common, that “positive” symptoms such as hallu-
cinations — which are well known as easy to feign—
generally appear after a group of “negative” symp-
toms that McLaughlin did not display, and that a
notable discrepancy occurred between the symp-
toms McLaughlin reported and the behavior others
observed. Cranbrook concluded, to a reasonable
degree of psychological certainty, that McLaughlin
knew the nature of his criminal acts and knew that
the acts were legally and morally wrong. She based
these conclusions on the facts that, among other

things, McLaughlin had completed firearms train-
ing and knew that weapons were dangerous, he
expected to be charged with assault with a deadly
weapon [34].

Dr. Kelly Wilson, a forensic psychologist re-
tained by the court, evaluated McLaughlin to de-
termine whether he met the M’Naghten standard.
She told the court that she agreed with Cranbrook’s
diagnosis that McLaughlin was suffering from a
major depressive disorder in remission and an
emerging personality disorder. She said that to a
reasonable degree of psychological certainty, she
believed that McLaughlin knew the nature of his
criminal acts at the time he committed them [33].

After six days of testimony, the court concluded
that Mr. McLaughlin could not be excused from
criminal responsibility because he “had cognitive
awareness that shooting the victims was morally
wrong’. McLaughlin was sentenced to life in prison
for the death of Bartell, to be served consecutively
with a 144-month sentence for the death of Roll-
ins. Following the trial, he appealed his convictions
and sentences to the Supreme Court of Minnesota,
who affirmed the district courts convictions and
sentences for first- and second-degree murder.!

In his appeal, McLaughlin had asserted an in-
sanity defense and argued that, on the basis of re-
cent brain development research, the application
of the M’Naughten rule to adolescents violates the
Due Process Clause of the Minnesota Constitu-
tion. To support this contention, he cited Roper v.
Simmons?, the landmark U.S. Supreme Court case
holding that the execution of defendants for of-
fenses committed before age 18 is unconstitutional
[28].

The legal test of insanity in Minnesota is the
M’Naughten rule, which is codified in Minn. Stat.
§611.026 (2004): “A person shall not be excused
from criminal liability except upon proof that at
the time of committing the alleged criminal act the
person was laboring under such a defect of reason,
from one of these causes, as not to know the nature
of the act, or that it was wrong” [25].

He asserted that, despite having a cognitive ap-
preciation of wrongfulness, adolescents cannot
control their actions in the same way as adults, and
therefore M’Naughten is the wrong test of insanity
in this population [1]. He urged the court to adopt
an alternative test to M'Naughten that would rec-

! State v. McLaughlin, 725 N.W.2d 703 (Minn. 2007).
2543 U.S. 551 (2005).
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ognize the unique vulnerability of young persons
to the “irresistible impulse.” The Supreme Court of
Minnesota upheld the district court’s ruling, pri-
marily because the issue of the constitutionality of
the M"Naughten rule was raised by McLaughlin for
the first time on appeal. The constitutionality of a
statute cannot be raised for the first time on appeal,
and so the court was “procedurally barred from re-
viewing a defendant’s constitutional challenge” in
this case. It stated that the validity of McLaughlin’s
claim depended entirely on highly technical facts
that were not raised before the district court, and
therefore no factual record on the issue existed for
the supreme court to consider on appeal. It stated
further that the Roper brief was not directly related
to the issue of the constitutionality of M'Naughten
in adolescents and it therefore could not substitute
for such a record. Furthermore, the court declined
to issue a judicial ruling on the insanity defense be-
cause in the past it has “stated unambiguously that
any changes to M’Naughten must come from the
legislature” [20, p. 146].

3.5. Extended jurisdiction juvenile prosecu-
tions

EJJP originated in Minnesota in the early
1990’s” In 1992, Minnesota created a task force
which developed a new method for dealing with
violent and chronic child offenders, one which
blended the rehabilitative nature of the juvenile
system with the procedural rights and sentencing
potential of the criminal system.” In creating this
new method, the task force was fueled with a de-
termination to strengthen the rehabilitative power
of the juvenile system and keep as many children as
could be saved out of adult prison. In 1994, Minne-
sota adopted the new method proposed by the task
force, by passing The Juvenile Justice Crime Bill (HF
2074)". Several other states have since adopted EJJP
in their efforts to alleviate the problem of juvenile
crime [32, p. 1364-1365].

The growing number of states use a form of
blended sentencing, called E]] prosecutions, in
which a juvenile receives both a juvenile sentence
and an adult sentence. The juvenile has the op-
portunity to avoid serving the adult sentence and
having a criminal record by successfully complet-
ing the juvenile sentence. However, if the juvenile

! The House bill was passed on March 17, 1994. The Senate
approved the conference committee report on April 29, 1994
(14, p. 987].

commits a new offense while serving his juvenile
sentence, the adult sentence will be executed [35,
p.218].

The distinguishing feature of an E]JJ prosecu-
tion is that a juvenile receives both a juvenile sen-
tence and an adult sentence. The juvenile is given
a chance at rehabilitation and the adult sanction
is entered only if the court finds that the juvenile
violated the original juvenile disposition order or
is adjudicated delinquent or found guilty of a new
offense [36, p. 647].

In Minnesota, children under the age of 14 are
not charged with crimes. Ifa juvenile is charged with
a crime, jurisdiction is vested in the juvenile court
system where crimes are defined consistently with
adult crimes, but, they are referred to as “juvenile
adjudications of delinquency”. The positive is that
juvenile court is premised on the commitment to
rehabilitation, not punishment. This is not to say
that a juvenile delinquency proceeding should
be taken lightly. These types of actions against
children still carry collateral consequences that
can last a lifetime, and the outcomes can still be
punitive [43].

Unlike children facing traditional juvenile court
adjudication, an EJJP designated child receives the
full panoply of procedural rights, including trial
by jury, that defendants receive in criminal court
prosecutions [32, p. 1365].

The changes in the provisions to transfer
juveniles to adult court («certification») and the
creation of the blended jurisdiction category of
juvenile offender are entwined. Both grew from a
desire to give the juvenile court tools to address the
serious juvenile offender while retaining the court’s
ability to rehabilitate those juveniles amenable
to treatment. Prior to the 1994 changes to the
certification statute, juveniles between the ages of
fourteen and seventeen could be certified to adult
court for any crime®. The prosecutor, however, was
required to prove by clear and convincing evidence
that the child was not suitable for treatment or that
public safety would not be served by retention in
the juvenile system [29, p. 1306].

There are some cases severe enough to warrant
a juvenile to be prosecuted as an adult through a
process called extended juvenile jurisdiction. Min-
nesota Statutes, Section 260B.007, Subdivision 3,
stated that “Child” means an individual under 18
years of age and includes any minor alleged to have

2 MINN. STAT. § 260.125, subd. 1 (1992).
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been delinquent or a juvenile traffic offender prior
to having become 18 years of age.

According to Section 260B.130' (Extended ju-
risdiction juvenile prosecutions - EJJ), Subdivision
1, “A proceeding involving a child alleged to have
committed a felony offense is an extended jurisdic-
tion juvenile prosecution if:

(1) the child was 14 to 17 years old at the time
of the alleged offense, a certification hearing was
held, and the court designated the proceeding an
extended jurisdiction juvenile prosecution;

(2) the child was 16 or 17 years old at the time
of the alleged offense; the child is alleged to have
committed an offense for which the Sentencing
Guidelines and applicable statutes presume a com-
mitment to prison or to have committed any felony
in which the child allegedly used a firearm; and the
prosecutor designated in the delinquency petition
that the proceeding is an extended jurisdiction ju-
venile prosecution; or

(3) the child was 14 to 17 years old at the time
of the alleged offense, the prosecutor requested that
the proceeding be designated an extended jurisdic-
tion juvenile prosecution, a hearing was held on
the issue of designation, and the court designated
the proceeding an extended jurisdiction juvenile
prosecution [23].

The prosecutor must make a motion to proceed
in this manner. If EJJ is conferred, the child can
receive a juvenile sentence, and an adult sentence
(to prison) that can be imposed in certain
circumstances [20, p. 145]. Section 260B.130,
Subdivision 2. stated that “when a prosecutor re-
quests that a proceeding be designated an ex-
tended jurisdiction juvenile prosecution, the court
shall hold a hearing under section 260B.163 to
consider the request. If the prosecutor shows by
clear and convincing evidence that designating
the proceeding an extended jurisdiction juvenile
prosecution serves public safety, the court shall
grant the request for designation” [23].

If the child is convicted or pleads guilty, then the
juvenile court imposes two sentences on the child:
a traditional juvenile court disposition and an
adult criminal sentence. The court stays the adult
criminal sentence as long as the child successfully
completes the juvenile disposition in the juvenile
system. However, if the child commits a new of-

! Minnesota Statutes, “Public welfare and related activities,
Chapter 260B, Section 260B.130 (“Extended jurisdiction
juvenile prosecutions”).

fense before completing the juvenile disposition
or breaks a term of the disposition, then the juve-
nile court has authority to revoke the stay and or-
der the implementation of the adult sentence [32,
p. 1365-1366].

According to Subdivision 4., (a) If an extended
jurisdiction juvenile prosecution results in a guilty
plea or finding of guilt, the court shall:

(1) impose one or more juvenile dispositions
under section 260B.198; and

(2) impose an adult criminal sentence, the ex-
ecution of which shall be stayed on the condition
that the offender not violate the provisions of the
disposition order and not commit a new offense.

(b) If a child prosecuted as an extended jurisdic-
tion juvenile after designation by the prosecutor in
the delinquency petition is convicted of an offense
after trial that is not an offense described in subdi-
vision 1, clause (2), the court shall adjudicate the
child delinquent and order a disposition under sec-
tion 260B.198. If the extended jurisdiction juvenile
proceeding results in a guilty plea for an offense
not described in subdivision 1, clause (2), the court
may impose a disposition under paragraph (a) if
the child consents [23].

Minnesota is specific in its approach to youth-
ful offender cases. If a juvenile is charged as an
adult, the case remains in the Juvenile Court where
it continues to be heard by a Juvenile Court Judge
who can impose a juvenile sentence or an adult
sentence. Section 260B.130 requires that a juvenile
charged with a felony has to be 14 to 17 years old
to be tried as a youthful offender. The Minnesota
statute is unique in that it is a hybrid of the juvenile
and adult systems. Minnesota follows the prosecu-
torial discretion approach in determining which
cases should be indicted. In other words, prosecu-
tors have full discretion to requests that a proceed-
ing be designated an extended jurisdiction juvenile
prosecution. In youthful offender cases, juvenile
court judges are able to give a hybrid or blended
juvenile or adult sentence.

According to Section 260B.130, Subdivison 5.,
Clause (a) “When it appears that a person convict-
ed as an extended jurisdiction juvenile has violated
the conditions of the stayed sentence, or is alleged
to have committed a new offense, the court may,
without notice, revoke the stay and probation and
direct that the offender be taken into immediate
custody. Clause (c) stated that after the hearing,
if the court finds that reasons exist to revoke the
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stay of execution of sentence, the court shall treat
the offender as an adult and order any of the adult
sanctions authorized by section 609.14, subdivi-
sion 3, except that no credit shall be given for time
served in juvenile facility custody prior to a sum-
mary hearing. If the offender was convicted of an
offense described in subdivision 1, clause (2), and
the court finds that reasons exist to revoke the stay,
the court must order execution of the previously
imposed sentence unless the court makes written
findings regarding the mitigating factors that jus-
tify continuing the stay.

According to Section 260B.130 (d), “Upon revo-
cation, the offender’s extended jurisdiction status
and juvenile court jurisdiction are terminated. The
ongoing jurisdiction for any adult sanction, other
than commitment to the commissioner of correc-
tions, is with the adult court”

This section does not apply to a child excluded
from the definition of delinquent child under sec-
tion 260B.007, subdivision 6, paragraph b (“child
who has violated a federal law or a law of another
state and whose case has been referred to the ju-
venile court if the violation would be an act of de-
linquency if committed in this state or a crime or
offense if committed by an adult”) [23].

In the most serious of cases, juveniles over the
age of 16 at the time of the crime, can be prosecuted
as adults. The process for this is called Certification
to Adult court. A motion is filed by the prosecutor
to initiate these proceedings. In a case this serious,
the winning or losing of a certification case may
occur when the lawyer can successfully prevent
certification to adult court. The certification
proceeding involves the calling of witnesses, cross-
examination of those witnesses, and expert reports
prepared by the Government, and by the juvenile’s
defense team [20, p. 145-146].

4. The unconstitutionality of the EJJ process

The People of the State of Illinois v. JW." is the
case that has challenged the constitutionality of
the revocation process in the EJJ statute. Thirteen-
year-old J.W. did not want to leave her great-
grandmother’s house to go live with her mother
and her mother’s boyfriend in their new apartment.
She killed her mother in the car, stabbing her with
a knife. A thirteen-year-old girl charged with first-
degree murder for killing her mother and found
guilty in the subsequent EJJ proceeding. J.W.

"In re JW.,, 804 N.E.2d 1094, 1096 (III. App. Ct. 2004).

received an adult sentence of thirty-five years in
prison and a juvenile sentence of at least five years
in a juvenile detention center. If she does not violate
the juvenile sentence, J.W. will be released by the
time she turns twenty-one years old [37].

On appeal, she claimed that the E]JJ statute was
unconstitutionally vague for two reasons. First, she
argued that it did not provide notice as to what acts
constituted violations that would trigger the adult
sentence. Second, she argued that the judge had no
guidance in deciding whether to impose the adult
sentence or to continue the juvenile sentence. The
appellate court, however, did not reach the merits
of the claim because it determined that J.W. lacked
standing. J.W. did not have standing because she
had not yet suffered a direct injury from the statute,
nor was she in immediate danger of injury because
the adult sentence had not yet been imposed. In
fact, the adult sentence would never be imposed if
J.W. successfully completed her juvenile sentence.
Thus, while Illinois v. ] W. first raised concerns
regarding the constitutionality of the statute, the
court did not resolve the case on the merits [8].

J.W. also argued that the E]J]J designation violated
Apprendi v. New Jersey’, because the judge did not
make a finding determining an EJJ proceeding be-
yond a reasonable doubt, and that the judge abused
his discretion in designating her case as an EJJ pro-
ceeding because she was only thirteen and it was her
first offense. The appellate court held that the EJJ
designation did not violate Apprendi because that
designation did not purport to establish any element
of the crime of first-degree murder. In addition, the
judge did not abuse his discretion in designating the
proceeding as an EJJ prosecution instead of a nor-
mal juvenile proceeding because, although it was
J.Ws first offense, she stabbed her mother over 200
times with three different knives. The seriousness of
the offense and her culpability overrode her age and
lack of prior offenses [35, p. 250].

“In re ]JW.” argues that the E]J] process is un-
constitutional because it is impermissibly vague.
In order to protect the public, judges should work
towards keeping as many juveniles out of the adult
system as possible because juveniles in the adult
system may be vulnerable and tend to have higher
recidivism rates than those retained in the juvenile
system.

Exposing a minor to the adult system has grave
consequences, and thus it should only be a last re-

2530 U.S. 66 (2000).
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sort. Rehabilitation is not a major emphasis of the
criminal justice system. With its focus on punish-
ment, this system is unconcerned with the needs
of children whom the juvenile system has aban-
doned. These children will enter penal facilities
that are unable and unwilling to treat them. While
juvenile facilities have programs which foster per-
sonal growth and positive socialization, prisons are
characterized by their dearth of counseling oppor-
tunities, medical treatment, and programs which
address dysfunctional family relationships. Fur-
thermore, the adult criminal justice system sorely
lacks the opportunities for vocational training and
educational advancement that are available in the
juvenile justice system. The criminal justice system
also fails to provide the intense follow-up services
and parole supervision that are necessary elements
of the juvenile justice system. The children who are
imprisoned in the adult system will eventually re-
enter society, but they will lack the rehabilitation
and the education they will need to succeed [32,
p. 1373].

Conclusion. U. S. States are increasingly setting
a minimum age at which youth and young adults
can be processed through juvenile courts, but
there is significant variation in the minimum age
established in statute, offenses excluded from
minimum age requirements, and the discretion
afforded to prosecutors and judges. In states without
a statewide statutory minimum, prosecutors and
judges often have discretion about whether to
process young people through juvenile courts or to
refer them to social service systems. This discretion
often revolves around the severity of the offense,
accountability and public safety concerns, and
the treatment needs of the youth. All States allow
juveniles under certain conditions to be tried as if
they were adults in criminal court by way of one or
more transfer mechanisms. According to statutory
exclusion provisions, State law excludes some
classes of cases involving juvenile age offenders
from juvenile court, granting adult criminal court
exclusive jurisdiction over some types of offenses.
Murder and serious violent felony cases are most
commonly “excluded” from juvenile court.

By the early 1990s, violent juvenile crime had
captured the attention of the nation’s policy makers,
as well as the public. In the USA had been launched
new juvenile justice reform initiatives, often
involving reduced judicial discretion and a greater

use of adult court for juvenile offenders. “Extended
jurisdiction juvenile prosecutions” originates from
the Minnesota’s Juvenile Justice Crime Bill of 1994.
The growing number of states use a form of blended
sentencing, called EJJ prosecutions, in which a
juvenile receives both a juvenile sentence and an
adult sentence. The juvenile has the opportunity
to avoid serving the adult sentence and having a
criminal record by successfully completing the
juvenile sentence. However, if the juvenile commits
a new offense while serving his juvenile sentence,
the adult sentence will be executed. The prosecutor
must make a motion to proceed in this manner.
If the prosecutor shows by clear and convincing
evidence that designating the proceeding an
extended jurisdiction juvenile prosecution serves
public safety, the court shall grant the request for
designation”

The Arkansas’s Extended Juvenile Jurisdiction Act
of 1999 extended the blended sentencing concept
to any child under the age of fourteen and charged
with capital murder or murder in the first degree,
which no state had done previously and which was
a drastic move away from the common law. Once
a juvenile is found to have committed a crime
that is classified as an EJJ offense, the court enters
a juvenile disposition, but instead of entering an
adult sentence and staying the execution of the
sentence, the court suspends the imposition of an
adult sentence pending further review.

Case law has challenged the constitutionality of
the EJJ process, because it is impermissibly vague. In
State v. McLaughlin, according to the appellant, the
application of the M’Naughten rule to adolescents
violates the Due Process Clause of the Minnesota
Constitution. In the People of the State of Illinois v.
J.W.,, the appellant stated that EJ] statute did not
provide notice as to what acts constituted violations
that would trigger the adult sentence. The judge
had no guidance in deciding whether to impose the
adult sentence or to continue the juvenile sentence.
Exposing a minor to the adult system has grave
consequences, and thus it should only be a last
resort. With its focus on punishment, the criminal
justice system is unconcerned with the needs of
children whom the juvenile system has abandoned.
While juvenile facilities have programs which foster
personal growth and positive socialization, prisons
are characterized by their dearth of counseling
opportunities, medical treatment, and programs
which address dysfunctional family relationships.
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NHOOPMAIINA 114 ABTOPOB

«BecTHuK 10puandeckoro ¢akynprera I0>xHoro ¢gegepanbHOro yHuBepcureTa» NpMHUMAET s
OnyOIMKOBAaHUSA CTaThU M KPaTKye COOOIeHs, COOTBETCTBYIOMINE CIEAYIOLM TpeOOBaHIAM:

B >xypHase MOryT ObITB OITy6/IMKOBaHbI CTATbV Y MAaT€PUAIb [0 IOPUCIPYAEHIINN, OTBEYaIOLIyie Tpe-
0OBaHMSAM HayIHOJ HOBM3HBI, aKTYa/IbHOCTH, PyHAAMEHTAIbBHOCTY apTyMEHTAlMM U BBIBOJIOB ¥ pac-
CMaTpuBAIOLye BOIPOCHI, AKTya/IbHbIE [/ IOPUMYECKOI HAYKN U [IPABOIPUMEHNUTENbHON IPAKTUKIA.

Pemenne o my6Gnukanuy MaTepyana IpYHUMAET PefaKLysA B TedeHVe MecsAlla ¢ MOMEHTa IIoIyde-
HYs1 MaTepuana. [IpenycmarpuBaeTcs 06s13aTebHOE pelieH3MpOBaHe CTaTell YWIeHaMI pefaKIyy Uin
VIHBIMY BeJYLIVIMU CIIeLMaMICTaMI B COOTBETCTBYIOIEl 06/1acTy HaydyHOro 3HaHMs. PeleHne o my-
OnMMKauyy MPUHMMAETCSI Ha OCHOBE BBIBOJIOB, COJIEP)KAIINXCSI B pelieH31M (Criernoe pelieH3npoBaHue).
B TeueHme Mecs1a OC/Ie IOCTYIUIEHNSI CTaThyl B PeJaKILMIO aBTOPY COOOIaeTCs1, OyIeT /i €ro CTaThs
ony6mkoBaHa. Coo0lIeHye HalIPaB/IsAeTCA Ha 9JIEKTPOHHBIN aipec, YKa3aHHBIN aBTOPOM. YC/IOBMEM
NyO/MMKanyy CTaTeil ¥ MaTepUaoB, MPeACTaB/AsAeMbIX aCIVPAaHTaMy, sABJISETCS HalM4ye OT3bIBa Ha-
YYHOTO PYKOBOJUTEIS, PEKOMEH ALY COOTBETCTBYIOLIEN Kadeaps! (TabopaTopuu) 1 MOMOXKUTe/IbHAS
pelieH3Ns Ha JaHHYIO CTaThIo (MaTepua) 4ieHa pefaKluy )XypHaa (He sSBJAIONIErocs 4wieHoM Kade-
ApbI (mabopatopui), K KOTOPOI OTHOCUTCS aBTOP).

[TpencraBiisist CTaThIO A1 MyO/IMKALINI, aBTOP T€M CaMbIM BbIpa)kaeT COITIacyie Ha ee pa3MelleHle B
TeX CIPaBOYHO-IIPABOBBIX CUCTEMAaX (B TOM 4ucrie U B ceTyt VIHTepHeT), C KOTOPBIMU y pPeaKLuy uMe-
€TCs1 COOTBETCTBYIOIIEe COIIAIICHNE.

3a JOCTOBEPHOCTD ¥ TOYHOCTb [JAHHBIX, IIPYBEJEHHbBIX B MaTeplaax, OTBETCTBEHHOCTb HECYT aBTOPBIL.

IlopsAgok HampaBlneHNsA CTaTell B HaYYHO-NPAKTUYECKNI >KypHan «BecTHMK HOpUAMYIECKOTO
¢dakynbprera I0KHOTO egepanbHOro yHUBEpCUTETA»

Crarby IPeROCTaB/AIOTCA B 97IEKTPOHHOM B/ie Ha caiite http://urvestnikpravo.sfedu.ru/ yepes okuo
«OTnpaBUTb MaTepUa».

1. HAYAJIO. ITocne mponenypsl perucTpanyy Win BXOfIa B CUCTEMY HEOOXOAVIMO BBIOpaTh S3bIK,
pasgien, a Taxxe Bbl JOKHBI TPOYECTh U MOATBEPANTD TPeOOBaHM K OTIIPaBIIsieMOMY MaTepuaiy. [lo-
IIO/IHUTE/IbHAst MHPOPMAIVA yKa3bIBAaeTCSI B KOMMEHTAPWAX UL PefaKTopa.

2. 3ATPY3KA MATEPVIAJIA. BropsIM 11aroM He0OXOAMMO 3aTPy3UTh MaTepyal, COCTOSIINIT U3
CTIEAYIOMINX 00513aTeIbHBIX OT/eTbHBIX KOMIIOHEHTOB:

YIK

MetapganHable. MeTagaHHBIMIU CTATbV HPUHATO CYNTATD CTIEAYIOLIYIO MTHPOPMALINIO, IPEACTABIICH-
HYIO Ha PYCCKOM M aHITIMIICKOM fA3bIKaX (HE0OXO/[MMO BBIIIOJTHUTD PO eCCUOHAIbHBIN IIepeBO]):

— HasBanmue cratbun

— AHHOTanuA CTaTbU

- KiroueBbie crioBa

— CepieHnst 06 aBTOpax (coaBTOpax): paMuins, UM U OTYECTBO IOMTHOCTHIO; YUeHAs CTENIeHb VJ/IN
Hay4yHOe 3BaHe (eC/Iu UMEIOTCS); MeCTO pabOoThI U JO/DKHOCTD, JO/DKHOCTD; MECTO PabOThI MM Y4eObl
(¢ MOTHBIM yKa3aHMeM HaMEeHOBaHMs YIPeX/JeHsI WK By3a U ero ajjpeca); email.

TexcT cTarbu

3. BBOJI] METAITAHHDBIX ocymuiecTBisieTcsl Ha pycCKOM M aHIIMICKOM A3BIKaX (He0OXOIVMO BbI-
HOTHUTD NPOQeCCUOHANTBHBII IIEPEBOJI)

— HasBanmue cratbun

— AHHOTanuA CTaTb!U

- KiroueBbie crioBa

— CnMcok aBTOpOB

— Jluteparypa / References

4. TIOJTBEPXKIJEHVE

5. OTTIPABKA



Hanmomuuaem Tpe60BaHI/I}I K O(l)OpMTIeHI/IIO CTaTeﬁ, NnpeacTaBIA€MbIX I/IA OIIY6TII/IKOBaHI/I}I:

1. ®opmar Tekcra:

Tekct craTbu O/mKeH ObITh HAOpaH B TEKCTOBOM penakTope Word
[pudTt Times New Roman, pasmep mpudra — 14

MexcTpounblit uHTEpBaN — 1,5

A63anHblit oTcTym — 1,25 cm

[Tona cBepxy, CHU3Y, C/IeBa, CIIpaBa — 2 CM

2. AugoTtauus — 1000-1500 3uakos / 150-200 c1oB, K/II0YeBbIe CZIOBA — HEe MeHee 5.

3. O6beM myOMIMKYyeMOro MaTepyaa COCTaB/IAeT 9-15 IedaTHBIX CTPaHMI] WIS CTaTell, I CO00-
mweHuit — 5-6 crpannl. OpUrMHANIBHOCTD IJIA CTaTell, BXOAALINX B pyOpuky «Oob1ieTeopeTnyeckme u
VICTOpUYeCKye IPOOIeMbl IOPUANIECKON HAyKy VM IPAKTUKM» JOJDKHA COCTAB/IATh He MeHee 70 %, i
cTaTell, BXOJALINX B IpyTye pyopuky, — He MeHee 60 %.

4. Hymepanusa cTpaHNI] CIUIOIIHAS, HAYMHASA C TIEPBOIL.

5. Ccputky 0pOPMIIAIOTCS B KBaiPaTHBIX CKOOKax, Hanpumep [1, c. 44], To ectp Vcrounuk Ne 1,
cTpanuna Ne 44,

6. [Ipu opopmnenuu nureparypsl ucnonb3yiite Harmonanbusiii crangapt PO TOCT P 7.0.5-2008
«Crncrema cTaHZAPTOB 1O MHPOpMALMY, OMOIOTEYHOMY 1 M3[aTeIbcKOMY fery. bubnmorpaduyeckas
ccputka. O6mmue Tpe6OBaHNA U IIPaBIUIa COCTABICHUSA».

[IpuHIMT TToffaum uTepaTypsl B crincke AJIGABUTHBIN.

B cnimcok He BK/IIOYAIOTCA ICTOYHMKM, He IIUTUPyeMble B paboTe!

OdopmieHne cmcKa IMTepaTypbl COITACHO TPeOOBAHNAM — 00A3aTeNbHO!

7. VInmocTpaTUBHBII MaTepyall JO/DKeH ObITh IIpefcTaBieH B popMarax *jpg, *tift c paspemennem He
meHee 300 dpi B manmutpe Grayscale.

B rexcTe 00s13aT€/IbHO TO/DKHBI IPUCYTCTBOBATDH CCHUIKY HA PUCYHKM U TaOMUIbI.

VInmocTpaTuBHbI MaTepua JO/DKEH ObITh IPOHYMepPOBaH.

PexomMenpyeTcs npuaepKnBaTbCs CIefyIoIiell IOTM4eCKOoi CTPYKTypbl IIPM HalMCAHMMU CTaTel:

o BBOgHAA yacTh, B KOTOPOJ OTpakKeHa IOCTAHOBKA 3a/iauyt (BOIPOC, Ha KOTOPBIN aeTCs OTBET B
CTaTbe), PAaCKPbIBAETCS IPEAMET VCCIEOBaHNsA, TUIIOTEe3a, METOLOOT VS VICC/IEOBAHYI.

o OcHOBHas 4acTb, B KOTOPOil MOTYT OBITH pasmenbl M MOApasfenbl, UMeIe HaMeHOBaHNA.
JKemaTenbHBI B OCHOBHOI 9acT: 0630p HaY4YHOI INTEPATyPHI C LIe/IbI0 BBEICHN B IIPOOJIEMY; VICCTIEO-
BaTe/IbCKas YaCTh C CUCTEMOM IOKa3aTe/IbCTB M HAYYHOM apryMeHTalel.

(] gaKHIO‘II/ITeHI)HaH 4YacTb, B KOTOpOﬁI OTP&)KGHI)I peSYIII)TaTI)I nccaeqoBanmAa, OCHOBHbBIE BbIBO/IbI.
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